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DEVIATION FROM THE TERMS OF A TRUST 


OSEPH PULITZER, the founder of the New York World, 
died in 1911, bequeathing shares of stock of the Press Pub- 
lishing Company which published the World newspapers, and of 
the Pulitzer Publishing Company which published the St. Louis 
Post-Dispatch, to his three sons in trust during the lives of the 
two younger sons to pay the income to the three sons and to cer- 
tain others. On the termination of the trust the shares of stock 
were to be divided among various descendants. The testator au- 
thorized the trustees in their discretion to sell the stock in the 
Pulitzer Publishing Company, but provided that this power of 
sale should not be taken to authorize the sale under any circum- 
stances whatever of the stock of the Press Publishing Company. 
The trustees brought a proceeding seeking the instructions of the 
court as to the propriety of selling the newspaper properties owned 
by the Press Publishing Company, a contract of sale having been 
made subject to the approval of the court. It was proved that for 
several years the publication of the World had resulted in large 
and increasing losses and that the reserves had so declined that 
they would not permit of its continued publication for more than 
three months. The Surrogate held that the trustees had authority 
to sell the property, although he refused to pass upon the proposed 
contract, since it was a contract of the publishing company rather 
than of the trustees themselves.’ 





1 Matter of Pulitzer, 139 Misc. 575 (1931). It is to be noted that the sale 
was not a sale of the stock of the publishing company but a sale of the assets of the 
company. The trustees did not hold in trust all the shares of the company, but the 
remaining shares were owned by them personally. 
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The decision in this case suggests an inquiry into the question 
whether and to what extent a trustee is justified in deviating from 
the terms of the trust, and whether and to what extent he may 
have a duty so to deviate. 


I 


The trust is one of the most flexible juridical devices in our legal 
system. One of its chief advantages is that it can, within limits, 
be employed for such purposes and subject to such provisions as 
the settlor may choose. It is often said in the books that the trust 
instrument is the trustee’s charter and all its terms must be rigidly 
observed by the trustee.” Like most generalizations, however, 
this is not strictly accurate. The trustee under some circum- 
stances may be excused from complying with the terms of the 
trust, and may even be under a duty to the beneficiary not to 
comply. 

The phrase “ the terms of the trust,” as here used, means the 
manifestation of the intention of the settlor with respect to the 
trust, expressed in a manner which admits of its proof in judicial 
proceedings, whether expressed by written or spoken words or by 
other conduct. If the trust is created by a written instrument the 
terms of which are clear, extrinsic evidence is not admissible to 
vary its terms whether the instrument is a will or an instrument 
of conveyance inter vivos.° Moreover, directions given by the 
settlor subsequent to the creation of the trust are not admissible 
to vary its terms, unless he has reserved power to modify or re- 
voke the trust.* 

In the absence of any express provision, or where the provisions 





2 3 Pomeroy, Equity JurRIsPRUDENCE (4th ed. 1918) §1062; Lorinc, A 
Trustee’s Hanpsook (4th ed. 1928) 2; Isaacs, Trusteeship in Modern Business 
(1929) 42 Harv. L. Rev. 1048, 1052: “ The document creating the trust is the law 
of the trust.” See also Upham v. Plankinton, 152 Wis. 275, 284, 140 N. W. 5, 8 
(1913), to the effect that the intention of the testator is the law of the trust and 
courts have “ no power to frustrate it and substitute a different scheme.” 

8 Bergman v. Bergman, 323 Ill. 73, 153 N. E. 735 (1926); Richardson v. 
Adams, 171 Mass. 447, 50 N. E. 941 (1898); Matter of Wotton, 59 App. Div. 584, 
69 N. Y. Supp. 753 (1901), aff’d without opinion, 167 N. Y. 629, 60 N. E. 1123 
(1901). 

4 Matter of Turner, 10 Barb. 552 (N. Y. 1851) ; Mertz v. Guaranty Trust Co., 
247 N. Y. 137, 159 N. E. 888 (1928). 
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are ambiguous, resort may be had to surrounding circumstances 
to determine his intention. Among the circumstances which may 
be of importance in determining the terms of the trust are the 
following: the situation of the settlor and of the beneficiaries and 
of the trustee, such as age, sex, competence, station in life, finan- 
cial circumstances, and their relations to each other; the nature 
and value of the subject matter of the trust; the purposes for 
which the trust is created; the usages of business; the conditions 
under which the trust is to be administered; the formality or in- 
formality, the care or lack of care, with which any instrument 
containing the manifestation of the settlor’s intention is appar- 
ently drawn. 

In many cases the court is ascertaining not what the settlor 
actually intended in regard to a particular matter but what he 
would have intended if he had thought about the matter. Profes- 
sor Gray has pointed out® that when judges say that they are 
interpreting the intention of a testator, what they are often doing 
is deciding what shall be done in contingencies which he did not 
contemplate, rather than ascertaining what he actually intended; 
they are determining what he probably would have intended in a 
matter as to which he not only did not express but did not have 
any intention. 

The powers ° and duties of the trustee, however, are not always 
to be determined from the terms of the trust. There may be noth- 
ing to indicate the settlor’s intention or probable intention as to 
the powers or duties of the trustee with respect to many matters. 
As to these matters his powers and duties are determined not by 
the terms of the trust, but by the principles, standards, and rules 
laid down by the courts as applicable to the relation of trustee 
and beneficiary. Thus, the existence and the extent of the duty 
of loyalty which the trustee owes to the beneficiary is not deter- 
mined as a matter of construction from the trust instrument. 
Similarly, the powers and duties of the trustee with respect to 





5 Gray, THE NATURE AND SOURCES OF THE LAw (2d ed. 1921) 175, 176. 

6 The powers of the trustee here considered are the powers which he can 
exercise without thereby committing a breach of trust; that is, powers which he is 
privileged to exercise. The question how far the trustee through a breach of trust 
can create rights in a third person who pays value and has no notice of the breach 
of trust is not here considered. 





1028 HARVARD LAW REVIEW 


investments, in the absence of any indication of the settlor’s in- 
tention with respect thereto, are determined by the principles, 
standards, and rules laid down by the courts or by statutes to 
govern trust investments. 

It has been pointed out by Professor Pound that the central 
idea of our law is relation.’ There are many consensual relations. 
The intention of the parties determines some of the incidents of 
a relation but not all of them. As Professor Chafee has said, 
“ Other incidents, often of great importance, arise from the nature 
of the relation and its function in the community, and are fixed 
by usage, judicial decisions, and legislation, without any express 
provision by the parties, and even in disregard of a part of their 
actual agreement.” ® 

If land is devised upon trust, and there is nothing in the will 
to indicate that the trustee should have a power of sale, the trus- 
tee is not empowered to sell the land, and a sale would be a devia- 
tion from the terms of the trust. A power of sale may be ex- 
pressly conferred by the terms of the trust. Moreover, it may 
often be found in the terms of the trust although not expressly 
conferred. Thus, a general authority to manage or control or dis- 
pose of the trust property may be interpreted to confer a power 
of sale.® If the trustee is directed to divide the trust property 
among several beneficiaries, it may be possible to infer a power 
of sale.*° Similarly, the power may be inferred from the charac- 
ter of the trust property. Thus, if a trust is created for benefi- 
ciaries in succession and the trust property is of a wasting or un- 
productive character, a power of sale may be inferred.’ So also, 
if the trust property includes securities of a speculative character, 
which are not proper trust investments, a power of sale as well 
as a duty to sell may be inferred.” In these cases the trustee can 





7 Pounp, THE SpirIT OF THE COMMON Law (1921) 21. 

8 Chafee, The Internal Affairs of Associations Not For Profit (1930) 43 Harv. 
L. REV. 993, 1007. 

8 Robinson v. Robinson, 105 Me. 68, 72 Atl. 883 (1908) i Preston v. Safe 
Deposit & Trust Co., 116 Md. 211, 81 Atl. 523 (1911); see cases cited in Notes 
(1911) 32 L. R.A. (NS.) 676; Ann. Cas. 1913C 979. 

10 Smith v. Mooney, 139 Atl. 513 (N. J. Ch. 1927). But cf. Dreier v. Senger, 
130 Atl. 5 (N. J. Ch. 1925). 

11 Howe v. Earl of Dartmouth, 7 Ves. 137a (1802) ; see Scott, CAsEs ON TRUSTS 
(2d ed. 1931) 576. 

12 Matter of Clark, 136 Misc. 881, 242 N. Y. Supp. 210 (1930); Matter of 
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properly sell the trust property without applying to the court for 
permission. If the trustee is in doubt whether he is empowered 
to sell the property, he can apply to the court for instructions. 

When a trustee applies to a court of equity, or to a probate or 
other court having equity jurisdiction, for directions with refer- 
ence to the sale or other disposition of trust property, the court 
may declare that by the provisions of the trust instrument as con- 
strued in the light of surrounding circumstances or by the prin- 
ciples of law applicable to the trust the trustee has power to sell 
or otherwise to dispose of the property. But the court may go 
further: it may confer upon him power to make the sale or other 
disposition although it holds that no authority has been conferred 
upon him'by the terms of the trust or by the principles of law 
applicable to the trust. A court of equity has inherent jurisdic- 
tion apart from statute to control the administration of trusts. 
The court may not only determine the extent of the powers and 
duties of the trustee as conferred upon him by the terms of the 
trust or by the principles of law applicable to the relation; it 
may within limits confer upon him powers which he would not 
otherwise have, or limit the powers which he would otherwise 
have, or impose duties upon him which he would not otherwise 
owe, or limit the duties which he would otherwise owe.** It is not 
always easy to tell whether a court is taking the former or the 
latter position, and it is usually immaterial. It becomes im- 
portant, however, to draw a line in cases where the trustee acts 
without first applying to the court for its directions, a matter 
which is considered hereafter. 


II 


It is clear enough that the trustee is not under a duty to com- 
ply with a term of the trust where compliance is impossible. If he 





Taylor, 277 Pa. 518, 121 Atl. 310 (1923); Matter of Leitsch, 185 Wis. 257, 201 
N. W. 284 (1924) ; see Notes (1925) 37 A. L. R. 553; (1928) 57 A. L. R. 1118. In 
Guaranty Trust Co. v. United States Steel Corp., 107 Misc. 720, 176 N. Y. Supp. 
402 (1918), aff'd without opinion, 187 App. Div. 889 (1919), aff'd without opinion, 
226 N. Y. 693, 123 N. E. 867 (1919), the court held that authorization to retain 
such securities, although it may negative a duty to sell, does not negative a 
power to sell. 

13 As to property not held in trust, see Gavin v. Curtin, 171 Ill. 640, 49 N. E. 
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is directed to invest in a particular kind of property and there is 
no such property available, it is not a breach of trust for him not 
to make the investment.** Similarly, if a trust of shares of stock 
is created and the trustee is directed to retain the shares but the 
corporation is merged with another corporation, the trustee is not 
under a duty to retain the shares of the old corporation, since such 
retention becomes impossible.** 

If compliance with the terms of the trust reasonably appears to 
the trustee to be impossible, he is not under a duty to attempt to 
comply. Thus, if he is directed to erect a building upon a par- 
ticular piece of land, and after he has made a careful investiga- 
tion it reasonably appears that it is impossible to erect the build- 
ing owing to the character of the soil, he is not liable for breach 
of trust in failing to attempt the construction. It is not suffi- 
cient, of course, that the trustee believes that performance is im- 
possible, unless such belief is reasonable. He must use due dili- 
gence in ascertaining whether it is possible to comply with the 
terms of the trust before he is justified in abandoning the attempt 
to comply. If compliance is only temporarily impossible, a duty 
to comply will arise when the impossibility ceases, unless in the 
meantime there has been such a change of circumstances as to 
justify non-compliance. 

If the trustee by a breach of trust has made it impossible to 
comply with the terms of the trust, he is liable to the beneficiary. 
Thus, if a trustee of a house is directed to lease it and by his 
negligence he allows it to fall into such disrepair that it can no 
longer be leased, he is liable for breach of trust. 

A trustee is not under a duty to the beneficiary to comply with 
a term of the trust where such compliance would involve the doing 
of an illegal act. Thus, if the owner of a whiskey distillery devises 





523 (1898). See also Schnebly, Power of Life Tenant or Remainderman to Ex- 
tinguish Other Interests by Judicial Process (1928) 42 Harv. L. Rev. 30, 54; cf. 
Matter of O’Donnell, 221 N. Y. 197, 116 N. E. 1oo1 (1917). 

14 McIntire’s Adm’rs v. Zanesville, 17 Ohio St. 352 (1867); Pell v. Mercer, 
14 R. I. 412, 430 (1884). 

15 Mertz v. Guaranty Trust Co., 247 N. Y. 137, 159 N. E. 888 (1928). In 
that case the question was whether the trustee was justified in selling the shares 
of the new corporation. The court held that he was justified since the shares of 
the new corporation were a radically different investment involving entirely 
different risks. 
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all his property in trust with a direction to carry on the business, 
and the manufacture and sale of intoxicating liquor is subse- 
quently prohibited by law, the trustee is not under a duty to the 
beneficiary to carry on the business.** Similarly, if the testator 
was engaged in the illegal practice of medicine and bequeathed all 
his property in trust, the trustee is not accountable for the good- 
will of the business.*’ Neither is the trustee under a duty to com- 
ply with a term of the trust when such compliance would involve 
his committing a tort. Thus, if a testator devises a soap factory 
to trustees and directs them to carry on the business, and the 
operation of the factory is a nuisance, the trustee is not under a 
duty to the beneficiary to carry on the business. 

A term of the trust may be illegal although it does not involve 
the doing of acts which are criminal or which constitute a tort to 
third persons. It may be illegal because it is against public 
policy to compel the trustee to do acts which, however, might be 
done without liability by one who owned the property free of 
trust. The simplest illustration, perhaps, is that in which a term 
of the trust violates a rule against accumulations ** or against 
restraints on alienation or the rule against perpetuities. 

An interesting case in this connection is Colonial Trust Co. v. 
Brown. In that case a testator devised land to trustees. The 
trust was not to terminate until the death of various persons, with 
the result that it might continue for more than seventy-five years. 
The testator provided that no lease should be given for a period 
exceeding one year, and that any new buildings erected upon cer- 
tain parts of the property should not exceed three stories in height. 
The lands in question ‘were situated in the heart of the financial 
and business district of Waterbury, Connecticut. It appeared 
that there were some old buildings on the land the maintenance 
of which absorbed more than half of the rentals. In spite of 
the value of the property adequate rentals could not be ob- 
tained unless longer leases were made and unless buildings of 





16 Cf. Stout v. Stout, 192 Ky. 504, 233 S. W. 1057 (1921). 

17 Joe Gouy Shong v. Joe Chew Shee, 254 Mass. 366, 150 N. E. 225 (1926). 

18 See Matter of Maris, 151 Atl. 577 (Pa. 1930). For conflicting decisions on 
the question whether a term of the trust which directs that stock dividends shall 
be treated as capital violates a statute against accumulations, see Notes (1929) 
63 A. L. R. 270; (1931) 70 A. L. R. 1336. 

19 to5 Conn. 261, 135 Atl. 555 (1926). 
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more than three stories were erected. It appeared, however, that 
all this was evident when the testator executed the will and was 
known to him. In a suit brought by the trustee to construe the 
will it was held that the provisions in question were not binding 
upon the trustee. The court said that, although as a general rule 
the testator may impose such conditions as he pleases upon the 
management of the property, they are not obligatory upon the 
trustee if they are unlawful or opposed to public policy. Mr. Jus- 
tice Maltbie said: 


“ The effect of such conditions cannot but react disadvantageously 
upon neighboring properties, and to continue them, as the testator in- 
tended, for perhaps seventy-five years or even more, would carry a 
serious threat against the proper growth and development of the parts 
of the city in which the lands in question are situated. The restrictions 
militate too strongly against the interests of the beneficiaries and the 
public welfare to be sustained, particularly when it is remembered that 
they are designed to benefit no one, and are harmful to all persons 
interested, and we hold them invalid as against public policy.” °° 


The significance of this case lies in the fact that the circum- 
stances existed when the will was executed and the testator was 
familiar with them. The result is admittedly contrary to his in- 
tention. The case can not be supported on the ground that the 
testator probably would have intended to permit a deviation if he 
had contemplated a change of circumstances, which is the basis 
for the decisions in cases hereafter discussed. 

Even if the interests of neighboring owners are in no way in- 
volved, a term of the trust may be illegal on the ground that it is 
against public policy to compel the trustee to comply with it. 
Thus, in Brown v. Burdett,” a testatrix devised a house to trus- 
tees upon trust to cause the windows and doors to be bricked up, 
with every article of furniture that might be therein, and to con- 
tinue so bricked up for the term of twenty years after her death. 
At the expiration of twenty years the house was to pass to a de- 
visee for life with remainder over. The court held that there was 
an intestacy as to the term of twenty years in the house and furni- 
ture. There are other cases in which the terms of the trust or the 





20 Jd. at 286, 135 Atl. at 564. 
21 21 Ch. D. 667 (1882). 
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trust itself have been held invalid on the ground that they were 
merely capricious.” 

These provisions are against public policy not because they 
involve the doing of acts which in themselves are illegal but be- 
cause it is against public policy to compel the doing of them. The 
owner of land may refuse to make leases for more than a year and 
may refuse to erect buildings on his land; he may block up his 
windows and doors, or throw his money away; anti-social as his 
acts may be they are not at present condemned by the law. It is 
quite a different thing, however, to permit a man to impose a duty 
upon others to do these things when he no longer has an interest 
in the property. While he still owns the property he may use it as 
foolishly as he likes if he does not interfere with the rights of 
others; but his self-interest is normally sufficient to restrain him. 
There is no such curb when he disposes of his property. 

In Egerton v. Earl Brownlow, Chief Baron Pollock said: 


“ The owner of an estate may himself do many things which he could 
not (by a condition) compel his successor to do. One example is suffi- 
cient. He may leave his land uncultivated, but he cannot by a condition 
compel his successor to do so. The law does not interfere with the 
owner and compel him to cultivate his land (though it be for the public 
good that land should be cultivated), so far the law respects ownership; 
but when, by a condition, he attempts to compel his successor to do what 
is against the public good, the law steps in, and pronounces the condition 
void, and allows the devisee to enjoy the estate free from the con- 
dition.” ** 





22 In Kelly v. Nichols, 17 R. I. 306, 21 Atl. 906 (1891), a bequest of a favorite 
clock of the testator to trustees with a direction that it should be kept in repair so 
long as they might think it proper and practical was held invalid. Cf. M’Caig v. 
University of Glasgow, [1907] Sess. Cas. 231 (Scot.); M’Caig’s Trustees v. Kirk- 
Session, [1915] Sess. Cas. 426 (Scot.) ; see Scott, Control of Property by the Dead 
(1917) 65 U. oF Pa. L. REv. 632, 646. 

23 4 H. L. Cas. 1, 144. In this case the House of Lords held invalid a condition 
divesting the interest of a devisee if he should not acquire a peerage. But cf. In re 
Wallace, [1919] 2 Ch. 305, aff'd, [1920] 2 Ch. 274. In In re Beard, [1908] 1 Ch. 
383, a condition divesting the interest of a devisee if he should enter into the naval 
or military service of the country was held invalid. In Drace v. Klinedinst, 275 
Pa. 266, 118 Atl. 907 (1922), it was held that a provision for forfeiture if a bene- 
ficiary should forsake a particular religion was invalid as against public policy. 
There are, however, cases taking the opposite view on this. See (1923) 25 A. L. R. 
1523. 
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III 


Suppose, however, that it is not impossible to comply with a 
term of the trust and that the term of the trust is not illegal or 
against public policy, but that owing to circumstances not known 
to the settlor and not anticipated by him compliance would defeat 
the purpose of the trust. 

In many cases where there has been a change of circumstances 
after the creation of the trust it is possible to find a manifestation 
of intention by the settlor that the trustee may adjust his conduct 
to the change and act as he would not otherwise be intended to act. 
In such cases the trustee is not deviating from the terms of the 
trust in so acting. If a testator creates a trust of securities which 
at the time of the testator’s death are a proper trust investment 
but which subsequently become speculative, it is held that the 
trustee may properly sell them, even though had their character 
continued unchanged he would not have been justified in so 
doing.** In such a case the trustee is justified in acting without 
first making application to the court.” 

In many cases, however, the terms of the trust are so clear that 
it is impossible to interpret them as permitting the trustee to act 
in any way other than that specified by the settlor. In such a 
case a question of deviation from the terms of the trust arises. 
Although the courts always try so to interpret the trust instru- 
ment that no question of deviation is involved, yet where this is 





24 Toronto Gen. Trusts Co. v. Chicago, B. & Q. R. R., 64 Hun 1, 18 N. Y. Supp. 
593 (1892), aff'd without opinion, 138 N. Y. 657, 34 N. E. 514 (1893); Bigelow v. 
Tilden, 52 App. Div. 390, 65 N. Y. Supp. 140 (1900); Guaranty Trust Co. v. 
United States Steel Corp., 107 Misc. 720, 176 N. Y. Supp. 402 (1918), aff’d without 
opinion, 187 App. Div. 889 (1919), aff'd without opinion, 226 N. Y. 693, 123 N. E. 
867 (1919); Matter of Pressprich, 124 Misc. 15, 207 N. Y. Supp. 412 (1924); 
Mertz v. Guaranty Trust Co., 247 N. Y. 137, 159 N. E. 888 (1928); Matter of 
Quinby, 134 Misc. 296, 235 N. Y. Supp. 308 (1929). 

25 See cases cited in note 24, supra. In Guaranty Trust Co. v. United States 
Steel Corp., 107 Misc. 720, 176 N. Y. Supp. 402 (1918), aff'd without opinion, 
187 App. Div. 889 (1919), aff'd without opinion, 226 N. Y. 693, 123 N. E. 867 
(1919), it was held that where the trustee sells shares of stock in a corporation 
which become speculative, the corporation is not justified in refusing to transfer 
the shares, although the trustee had not applied to the court for permission to 
make the sale, and although the trustee was authorized but not directed to retain 
the shares. See Matter of Quinby, 134 Misc. 296, 235 N. Y. Supp. 308 (1929). 
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impossible the court may nevertheless permit the trustee to devi- 
ate. In such a case the court exercises its jurisdiction to control 
the administration of the trust, not by holding that the trustee 
has power but by conferring power upon him. In the exercise of 
this jurisdiction the court may even permit acts which are directly 
forbidden by the terms of the trust. The principle which is ap- 
plicable was thus stated in an early Illinois case: 


“ Exigencies often arise not contemplated by the party creating the 
trust, and which, had they been anticipated, would undoubtedly have 
been provided for, where the aid of the court of chancery must be in- 
voked to grant relief imperatively required; and in such cases the court 
must, as far as may be, occupy the place of the party creating the trust, 
and do with the fund what he would have dictated had he anticipated 
the emergency. ... From very necessity a power must exist some- 
where in the community to grant relief in such cases of absolute neces- 
sity, and under our system of jurisprudence, that power is vested in the 
court of chancery.” *° 


There are many situations in which the courts have permitted 
or directed trustees to deviate from the terms of the trust when 
unanticipated exigencies have arisen. One very common situa- 
tion is that in which a trust of land is created and no power of sale 
is conferred upon the trustee or he is specifically directed not to 
sell the land; in course of time the character of the community 
changes so that although the land greatly increases in value the 
gross income diminishes and the taxes and other carrying charges 
increase so as to exceed the income. In order to prevent a forced 
sale of the property, the court under such circumstances may per- 
mit or direct the trustee to sell it.” So also, in cases of emergency 
to prevent a sacrifice of the trust property the court may permit 





26 Curtiss v. Brown, 29 Ill. 201, 230 (1862). 

27 Bibb v. Bibb, 204 Ala. 541, 86 So. 376 (1920) ; Hewitt v. Beattie, 106 Conn. 
602, 138 Atl. 795 (1927); Curtiss v. Brown, 29 Ill. 201 (1862) semble; Gavin v. 
Curtin, 171 Ill. 640, 49 N. E. 523 (1898); Johns v. Montgomery, 265 Ill. 21, 106 
N. E. 497 (1914); Cary v. Cary, 309 Ill. 330, 141 N. E. 156 (1923); Suiter v. 
McWard, 328 Ill. 462, 159 N. E. 799 (1928); Vickers v. Vickers, 189 Ky. 323, 225 
S. W. 44 (1920) ; Mayall v. Mayall, 63 Minn. 511, 65 N. W. 942 (1896) ; American 
Trust Co. v. Nicholson, 162 N. C. 257, 78 S. E. 152 (1913); Weakley v. Barrow, 
137 Tenn. 224, 192 S. W. 927 (1916) semble; Ruggles v. Tyson, 104 Wis. 500, 
81 N. W. 367 (1899); Upham v. Plankinton, 166 Wis. 271, 165 N. W. 18 (1917); 
see Note, Ann. Cas. 1916A 999. 
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the trustee to mortgage the property, even though he may be for- 
bidden by the terms of the trust to do so.** Another common 
type of case is that in which the trustee in leasing land is unable 
to obtain desirable tenants unless he can make long-term leases, 
and such leases are expressly forbidden by the terms of the trust,”° 
or would exceed its probable duration.*® In such cases the court 
has allowed leases for ninety-nine years or longer, usually with 
an agreement by the lessee to erect buildings. The court may 
empower an executor or trustee to carry on the business of the 
testator in order to prevent its sale at a sacrifice.** There are 
other situations where the court has permitted the trustee to dis- 
pose of trust property contrary to the terms of the trust.*” 





There are numerous cases of charitable trusts in which the courts have permitted 
the sale of land on the ground that the land has become unsuitable for the pur- 
poses of the trust, although alienation was expressly forbidden by the terms of the 
trust. See Scott, Cases on Trusts (2d ed. 1931) 335; Mercer Home’s Application, 
162 Pa. 232, 29 Atl. 731 (1894). It has been held that the court in permitting the 
sale is not exercising the cy pres power which it has in the case of charitable trusts, 
but is merely exercising its ordinary equity jurisdiction over the administration of 
trusts. Town of South Kingstown v. Wakefield Trust Co., 48 R. I. 27, 134 Atl. 
815 (1926). 

28 Russell v. Russell, 1o9 Conn. 187, 145 Atl. 648 (1929); Johns v. Mont- 
gomery, 265 Ill. 21, 106 N. E. 497 (1914); Burroughs v. Gaither, 66 Md. 171, 
7 Atl. 243 (1886). 

29 Matter of Philadelphia, 2 Brewst. 462 (Pa. 1868) (charitable trust) ; Marsh 
v. Reed, 184 Ill. 263, 56 N. E. 306 (1900). 

30 By the terms of the trust the trustee may be empowered to make leases ex- 
tending beyond the probable duration of the trust, either by express language or 
by implication. See Note (1929) 38 YALE L. J. 794, 796; (1928) 7 N. C. L. Rev. 
94; Note (1930) 14 Minn. L. Rev. 274. 

Although long leases are not authorized by the terms of the trust, they may be 
permitted by a proper court. Russell v. Russell, 109 Conn. 187, 145 Atl. 648 
(1929) ; Denegre v. Walker, 214 Ill. 113, 73 N. E. 409 (1905); Packard v. Illinois 
Trust & Savings Bank, 261 Ill. 450, 104 N. E. 275 (1914); Marshall’s Trustee v. 
Marshall, 225 Ky. 168, 7 S. W.(2d) 1062 (1928); Upham v. Plankinton, 152 Wis. 
275, 140 N. W. 5 (1913) ; Estate of Gray, 196 Wis. 383, 220 N. W. 175 (1928); see 
Notes (1929) 61 A. L. R. 1368; (1914) 48 L. R. A. (N.s.) 1004. In some of the 
cases cited above the court was inclined to think that power to make long leases 
could be inferred from the provisions of the trust instrument. 

31 Heathcote v. Hulme, 1 J. & W. 122 (1819). 

32 In In re New, [1901] 2 Ch. 534, the court permitted the trustee to exchange 
shares of a corporation for shares of another corporation into which the former 
was merged. In Price v. Long, 87 N. J. Eq. 578, 101 Atl. 195 (1917), the court per- 
mitted the trustee to sell shares which he was directed to retain, where it appeared 
that the business of manufacturing cheap jewelry in which the corporation was 
engaged had become highly speculative owing to the World War. In Weld v. Weld, 
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It is usually held that the court should not empower a trustee to 
sell trust property, which he is not otherwise empowered to sell, 
merely because a sale would be beneficial to the trust.** The 
court will confer a power of sale only where the circumstances are 
such that the purposes of the trust would be defeated or seriously 
impaired unless the trustees were permitted to sell the property. 
This is clear where the settlor has expressly forbidden the trustee 
to sell trust property; but even where there is no express prohibi- 
tion, the court will not confer a power of sale merely because a 
greater income could be secured thereby. The court will more 
readily permit a sale of personal property than it will of real prop- 
erty and will more readily permit a long lease than it will a sale.** 
The court will not, however, permit a deviation from the terms of 
the trust in such a way as to benefit some of the beneficiaries at 
the expense of others.*° 

There is another class of cases in which the court may permit 
or direct a trustee to deviate from the terms of the trust. If a 
testator bequeaths property in trust for a particular beneficiary 
but directs that the income or a part of the income be accumu- 





23 R. I. 311, 50 Atl. 490 (1901), the court permitted the sale at less than par of 
bonds which were diminishing in value, although the will directed that they should 
not be sold at less than par. In Stout v. Stout, 192 Ky. 504, 233 S. W. 1057 (1921), 
where the testator devised a factory for the manufacture of whiskey barrels with a 
direction to carry on the business, the court authorized a sale of the business after 
the National Prohibition Act went into effect. 

The court has allowed a deviation in the case of a trust to secure an issue of 
bonds. New Jersey Nat. Bank & Trust Co. v. Lincoln Mtg. & Title Guaranty Co., 
105 N. J. Eq. 557, 148 Atl. 713 (1930); see Notes (1930) 44 Harv. L. Rev. 92; 
(1930) 78 U. oF Pa. L. Rev. 1000; Ann. Cas. 1916A 999; L. R. A. 1916B 1073. 

83 In re Tollemache, [1903] 1 Ch. 457, aff'd, [1903] 1 Ch. 955; Russell v. 
Russell, 109 Conn. 187, 145 Atl. 648 (1929); Johns v. Johns, 172 Ill. 472, 50 N. E. 
337 (1898) ; Stephens v. Collison, 274 Ill. 389, 113 N. E. 691 (1916); Matter of 
Roe, 119 N. Y. 509, 23 N. E. 1063 (1890); Weakley v. Barrow, 137 Tenn. 224, 
192 S. W. 927 (1916); Matter of Caswell, 197 Wis. 327, 222 N. W. 235 (1928). 

84 The courts will usually more readily permit long leases than sales and will 
permit long leases which are beneficial to the trust although not necessary. 
Denegre v. Walker, 214 Ill. 113, 73 N. E. 409 (1905). In some cases, however, 
the courts have refused to permit long leases except where they are necessary to 
preserve the trust property or to carry out the purposes of the trust. In re 
Hubbell Trust, 135 Iowa 637, 113 N. W. 512 (1907); St. Louis Union Trust Co. v. 
Van Raalte, 214 Mo. App. 172, 259 S. W. 1067 (1923); Matter of Caswell, 197 
Wis. 327, 222 N. W. 235 (1928). 

85 Morris v. Boyd, 110 Ark. 468, 162 S. W. 69 (1913); Davis, Petitioner, 
14 Allen 24 (Mass. 1867). 
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lated until the beneficiary reaches a certain age, the court may 
direct the trustee to apply the income or even the principal to the 
support of the beneficiary if such application is necessary for his 
support. The most common instance of this is where the bene- 
ficiary is an infant, but the courts have directed advancements in 
the case of adult beneficiaries also. It is usually held, however, 
in the absence of a statute, that such application can not properly 
be directed if there is a gift over to others in the event that the 
beneficiary should die before reaching the designated age. By 
statute such application is sometimes permitted even if there is 
such a gift over. The courts consider in this case that the primary 
purpose of the testator is to promote the welfare of the beneficiary, 
and if the directions for accumulation, owing to circumstances 
not known to the settlor or not anticipated by him, prove to be 
inconsistent with the primary purpose, a deviation from these 
directions is permitted.*® 

If the purpose for which a trust is created has been accom- 
plished or has become impossible of accomplishment or if the con- 
tinuance of the trust is unnecessary to carry out the purpose of 
the trust, the court may order a termination of the trust before 
the expiration of the period fixed by the settlor.** Thus, where 
a trust is created for successive beneficiaries and one of them 
acquires by purchase or inheritance the interests of the others 
or all join in a demand for the termination of the trust, the 
court will order its termination, at least if the settlor did not 
have some other purpose in creating the trust which would be 
defeated if the trust were terminated prior to the time which 
he designated.** But if a spendthrift trust is created, in states 





36 For a collection of cases, see (1925) 39 A. L. R. 40; (1913) 46 L. R. A. 
(n.s.) 43; Ann. Cas. 1914A 1047. 

87 Blackburn v. Hawkins, 6 Ark. 50 (1845); Wayman v. Follansbee, 253 IIl. 
602, 98 N. E. 21 (1912) ; Inches v. Hill, 106 Mass. 575 (1871); Pennington v. Met- 
ropolitan Museum of Art, 65 N. J. Eq. 11, 55 Atl. 468 (1903); Camden Safe 
Dep. & Trust Co. v. Guerin, 89 N. J. Eq. 556, 105 Atl. 189 (1918); see Scott, 
Cases ON Trusts (2d ed. 1931) 775. In Black v. Bailey, 142 Ark. 201, 218 S. W. 
210 (1920), the court terminated the trust prior to the expiration of the period 
fixed by the terms of the trust because, owing to a change of circumstances, the 
property could be carried only at a loss. 

88 Brooks v. Davis, 82 N. J. Eq. 118, 88 Atl. 178 (1913); see Scott, Cases 
on Trusts (2d ed. 1931) 775. 
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in which such a trust is valid, the court will not terminate the 
trust.*° 

In all these cases the court in conferring power upon the trustee 
is attempting to prevent the failure or substantial impairment of 
the purpose for which the settlor created the trust. It is permit- 
ting the trustee to do, not what the settlor intended to permit him 
to do, but what it thinks the settlor would have intended to per- 
mit if he had known of or anticipated the circumstances which 
have happened. Even though the settlor has expressly forbidden 
what the court permits to be done, the theory is that he would not 
have forbidden it, but on the contrary would have authorized it, 
if he had known of or anticipated the circumstances. In so doing 
the court is not interpreting the terms of the trust, but is permit- 
ting a deviation from them in order to carry out the purpose of the 
trust. If, however, it appears that the settlor did anticipate the 
circumstances and clearly provided that the trustee should never- 
theless have no power to act in such a way as to prevent the failure 
of the trust, it would seem that the court would not be justified in 
permitting the trustee so to act, unless the provision is against 





39 Matter of Lensman, 137 Misc. 77, 243 N. Y. Supp. 126 (1930); see Scort, 
Cases oN Trusts (2d ed. 1931) 776. In England‘it is held that if all the bene- 
ficiaries are sui juris they can compel the termination of the trust regardless of 
the intention of the settlor. Saunders v. Vautier, 4 Beav. 115 (1841). It is 
considered that the intention of the settlor should not control the trustees as 
against the wishes of the only persons who have any beneficial interest in the 
property. The American courts, however, have generally refused to terminate 
the trust. Claflin v. Claflin, 149 Mass. 19, 20 N. E. 454 (1889). See also Shelton 
v. King, 229 U. S. 90 (1913) ; Estate of Yates, 170 Cal. 254, 149 Pac. 555 (1915); 
DeLadson v. Crawford, 93 Conn. 402, 106 Atl. 326 (1919); Lunt v. Lunt, 108 
Ill. 307 (1884) ; Wagner v. Wagner, 244 Ill. 1o1, 91 N. E. 66 (1910) ; Wallace v. 
Foxwell, 250 Ill. 616, 95 N. E. 985 (1911); Matter of Hamburger, 185 Wis. 270, 
201 N. W. 267 (1924); Scott, Cases on Trusts (2d ed. 1931) 781-90; (1925) 
38 Harv. L. Rev. 838. 

The effect of the beneficiary’s consent to a deviation from the terms of the 
trust is not here considered. In England it is well settled that the trustee can 
properly obey the directions of the beneficiaries if they are all sué juris. In the 
United States the question is usually treated as one of “estoppel”; the courts 
say that any beneficiary who is sui juris who consents to acts of the trustee in 
violation of the terms of the trust is estopped from holding the trustee liable 
for such acts. There is a dispute on the question how far the beneficiary of a 
spendthrift trust can complain where the trustee has conveyed the trust property 
to him or to another at his request. See Scott, Cases on Trusts (2d ed. 1931) 
796; cf. Griswold, Reaching the Interest of the Beneficiary of a Spendthrift Trust 
(1929) 43 Harv. L. Rev. 63, 70. 
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public policy. Such a provision may well be held to be against 
public policy, however, on the grounds stated above, in extreme 
cases where to give effect to it would result in the destruction of 
the trust property.*° 

By statute in many states power is conferred upon the court to 
order a sale or mortgage of the trust property whenever in its 
opinion such sale or mortgage is for the best interest of the bene- 
ficiaries.** Under these statutes the power of the court to permit 
or direct a sale or mortgage may be broader than it is in the ab- 





40 A court of equity has jurisdiction to remove a trustee named by the 
settlor. In extreme cases, it is believed, the court will remove the trustee although 
the ground for removal existed at the time of the creation of the trust and was 
known to the settlor. In Matter of Townsend, 73 Misc. 481, 133 N. Y. Supp. 492 
(1911), the court removed a trustee of a trust for the support and comfort of a 
life tenant on the ground of conflict of interest, the trustee being the remainder- 
man. It is believed, however, that the court was not justified in removing the 
trustee on this ground, which was of course known to the settlor, since the 
danger of his committing a breach of trust was not sufficiently great. See Rogers 
v. Rogers, 258 Mass. 228, 154 N. E. 833 (1927); Boston Safe Dep. & Trust Co. v. 
Taylor, 262 Mass. 287, 159 N. E. 618 (1928). The removal would be justified 
if the trustee was dishonest or insane although this was known tv the settlor. 

Similarly, the courts will not give effect to a provision in the terms of the 
trust which would confer upon the trustee discretion so broad that a court of 
equity will not entertain a complaint by the beneficiary that the trustee is acting 
in bad faith. In Keating v. Keating, 182 Iowa 1056, 1069, 165 N. W. 74, 77 (1918), 
the court said: “ We think it equally true that no trust has been or can be 
created in property where the discretion of the trustee is so broad or illimitable 
that equity will not entertain a complaint by the beneficiary that the trust has 
been or is being abused, or that the property is being wrongfully diverted, to 
the destruction or defeat of the purpose for which the founder established it.” 

Compare the cases in which the courts have refused to enforce a direction by 
the settlor to the trustee to employ a designated person. Scott, Testamentary 
Directions to Employ (1928) 41 Harv. L. Rev. 709, 720. 

41 See Perry, Trusts AND TrusTEEs (7th ed. 1929) § 764; Matter of O’Don- 
nell, 221 N. Y. 197, 116 N. E. 1oor (1917). 

The Trustee Act, 15 Gro. V. c. 19, $57 (1925), provides that where any sale, 
lease, mortgage or other disposition or any purchase, investment, acquisition, 
expenditure or other transaction is in the opinion of the court expedient, but can 
not be effected by reason of the absence of any power for that purpose vested 
in the trustees by the trust instrument or by law, the court may by order confer 
upon the trustees the necessary power for the purpose. 

By the Indian Trusts Act, Legislative Acts of the Governor General of India 
1882, Act No. II, c. III, $11, it is provided that the trustee is bound to fulfill 
the purpose of the trust, and to obey the directions of the author of the trust 
given at the time of its creation, except as modified by the consent of all the 
beneficiaries being competent to contract; and that where the beneficiary is in- 
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sence of a statute, and may authorize the court to permit a sale or 
mortgage where there is not such an emergency as would justify 
it in permitting or directing the sale or mortgage in the absence of 
the statute.‘ In some of these statutes it is provided that the 
court may authorize a sale or mortgage unless such sale or mort- 
gage is expressly forbidden by the terms of the trust.** 


IV 





Is the trustee justified in deviating from the terms of the trust 
without first obtaining the authorization of the court to do so? 
It seems clear enough that where compliance with the terms of 
the trust is impossible or reasonably appears to be impossible, the 
trustee is justified. Where the terms of the trust are illegal or 
otherwise against public policy he is also justified. It is true that 
in both of these situations he may properly apply to the court 
for instructions. If he is in doubt as to the possibility of com- 
pliance or as to the legality of the terms of the trust, his safe 
course is to apply to the court, since if he acts on his own respon- 
sibility he runs the risk that the court may hold that compliance 
was not impossible or that it did not reasonably appear to be 
impossible, and in the case where he believes that the terms of the 
trust are illegal he runs the risk that the court may hold that they 
were not illegal. The power to deviate in these cases, however, 
is one which arises out of the rules of law applicable to the situa- 
tion, and is not one which is conferred by the court in the exercise 
of its jurisdiction over the administration of trusts. 

A more difficult question arises where compliance with the 
terms of the trust is not impossible and the terms of the trust 
are not illegal, but circumstances have arisen where compliance 
with the terms of the trust would so defeat or impair the accom- 














competent to contract his consent may be given by the court; but that “ Nothing 
in this section shall be deemed to require a trustee to obey any direction when 
to do so would be impracticable, illegal or manifestly injurious to the beneficiaries.” 

*2 Consolidated Realty Co. v. Norton’s Trustees, 214 Ky. 586, 283 S. W. 969 
(1926). But see Matter of Roe, 119 N. Y. 509, 23 N. E. 1063 (1890). 

43 Simon v. Simon, 26 F.(2d) 530 (App. D. C. 1928). See Petition of Equitable 
Trust Co., 147 Atl. 231 (Del. Ch. 1929), where the court held that a sale of a farm 
was not expressly forbidden although the trustee was empowered to sell all the 
Property except that farm. 
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plishment of the purposes of the settlor in creating the trust that 
the court would authorize a deviation. In such a case if he devi- 
ates without first obtaining the approval of the court, he un- 
doubtedly runs the risk that the court may subsequently hold that 
the circumstances were not such as would justify it in authorizing 
the deviation.** Does he also run the risk that the deviation, 
although such that the court would have authorized it at the time, 
has ultimately proved, because of a subsequent change in the cir- 
cumstances, detrimental to the trust? 

It is often said in the decisions and the textbooks that the court 
will ratify acts of the trustee if it would have authorized them at 
the time when they were performed.** This undoubtedly is true 
where there has been no change of circumstances in the mean- 
time, so that the court would on application by the trustee have 
authorized his acts not only at the time when they were performed 
but also at the time when they are called in question before the 
court. Thus, if the trustee is directed not to sell certain securities, 
and owing to a change in business conditions the shares become 
speculative, and the trustee sells them, and when he files his ac- 
counts it appears that since the sale they have fallen in value, the 
court will approve of the sale. Similarly, if the trustee is directed 
not to make leases for a period of more than five years and it rea- 
sonably appears to the trustee that he can not procure a de- 
sirable class of tenants unless he makes longer leases and he does 
make a lease for ten years, the court may approve of the lease 
if it has proved in fact beneficial to the estate.*® In these cases, 
of course, the conduct of the trustee has not caused a loss to the 





44 Harrison v. Randall, 9 Hare 397, 407 (1851); Wayman v. Jones, 4 Md. 
Ch. 500 (1850) ; Zimmerman v. Fraley, 70 Md. 561, 17 Atl. 560 (1889) ; McCrory 
v. Beeler, 155 Md. 456, 142 Atl. 587 (1928) ; Estate of Sharpe, 2 Phila. 280 (1871). 
45 Harrison v. Randall, 9 Hare 397, 407 (1851) semble; Warner v. Rogers, 255 
Ill. App. 78 (1929) ; Vickers v. Vickers, 189 Ky. 323, 225 S. W. 44 (1920); Gray v. 
Lynch, 8 Gill 403, 425 (Md. 1849); Hatton v. Weems, 12 Gill & J. 83, 108 
(Md. 1841); Brown v. Hazlehurst, 54 Md. 26 (1880); Abell v. Brown, 55 Md. 
217, 225-26 (1880); McCrory v. Beeler, 155 Md. 456, 142 Atl. 587 (1928); 
Gamble v. Gibson, 59 Mo. 585, 595 (1875); Catanach’s Estate, 273 Pa. 368, 117 
Atl. 178 (1922) ; Williams v. Smith, 10 R. I. 280 (1872) ; Pickett v. Geer, 156 S. C. 
346, 153 S. E. 349 (1930); Rowley v. American Trust Co., 144 Va. 375, 132 S. E. 
347 (1926); see Perry, Trusts AND TrusteEs (7th ed. 1929) $496; Lorne, A 
TRUSTEE’s HANDBOOK (4th ed. 1928) 99. 
46 McCrory v. Beeler, 155 Md. 456, 142 Atl. 587 (1028). 
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trust estate but rather has benefited the estate. Even though the 
court would not have authorized a sale, the trustee is subject to 
no pecuniary liability if the sale has subsequently proved to be 
beneficial to the estate. Although the trustee may have com- 
mitted a breach of trust, the beneficiaries have suffered no 
damage thereby. 

Suppose, however, that although the conduct of the trustee in 
deviating from the terms of the trust was such that the court 
would have authorized it at the time, yet owing to a subsequent 
change of circumstances a situation has arisen where the court 
would not now authorize the deviation. Is the trustee protected? 
It is believed that he should be protected if, but only if, when he 
deviated from the terms of the trust there was an emergency of 
such a character that he had to act at once without the oppor- 
tunity of applying to the court for permission to deviate. 

Where the trustee deviates from the terms of the trust without 
making application to the court and a loss results from the devia- 
tion, the trustee has been held liable for the loss without any in- 
quiry whether the court on application to it by the trustee would 
have permitted the deviation.** ‘Thus, it has been held that if a 
trustee, without authority from the will and without obtaining the 
permission of the court, continues to carry on the business of the 
testator longer than is necessary to liquidate it, he is liable for 
any loss which results even though had he applied to the court the 
court might have permitted him to carry on the business.** If the 
trustee without applying to the court sells trust property which he 
is not authorized to sell and dissipates the proceeds, the bene- 
ficiary can compel the purchaser to surrender the property if he 
was chargeable with notice of the terms of the trust; and it is 
immaterial that the circumstances were such that the court would 
on application by the trustee have permitted the sale.*® Similarly, 
if the trustee without applying to the court makes a lease for a 
longer period than by the terms of the trust he is authorized to 
make and owing to a subsequent rise in value it appears that he 
could have obtained more by making short leases, the lease will 
not be valid for the full period, even though at the time the trustee 





47 Heathcote v. Hulme, 1 J. & W. 122 (1819); Greene v. Greene, 19 R. I. 
619, 628, 35 Atl. 1042, 1046 (1896). *® Heathcote v. Hulme, 1 J. & W. 122 (1819). 
49 Bremer v. Hadley, 196 Mass. 217, 81 N. E. 961 (1907). 
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made the lease the court might have permitted him to make it. 
Similarly, it would seem that if the trustee is expressly directed not 
to sell certain securities and owing to a change in circumstances the 
securities become speculative in character so that the court would 
probably authorize him to sell them, but he sells them without 
obtaining such authorization, and the securities subsequently rise 
in value, he is liable to the beneficiary for the amount which 
would have been realized if he had retained them.” 

Where a trustee wishes to make a disposition of trust property 
which involves a deviation from the terms of the trust he can make 
a contract subject to the approval of the court." In such a case 
it is held that the court will give its approval if, but only if, at the 
time the application is made to the court it appears that the dis- 
position is beneficial to the trust. If the price fixed by the con- 
tract was all that reasonably could have been obtained at the time 
of the making of the contract, nevertheless the court will not con- 
firm it if it appears when the matter is brought before the court 





50 In Vickers v. Vickers, 189 Ky. 323, 327, 225 S. W. 44, 46 (1920), the court 
said that if a trustee is not authorized to sell trust property but does so in order 
to preserve the trust property, without application to the court, he undergoes the 
hazard of being responsible for a loss if any occurs. 

Mr. Underhill says that “A trustee who ventures (without the sanction of 
the court) to deviate from the letter of his trust, does so under the obligation and 
at the peril of afterwards having to satisfy the court that the deviation was 
necessary and beneficial.” See UNperHILL, TRUSTS AND TruSTEES (8th ed. 1926) 
art. 46; cf. Lewin, Trusts (13th ed. 1928) 345. 

There are a few cases in which the court has intimated that if the trustee 
deviates from the terms of the trust under circumstances where the court would 
have approved the deviation, he incurs no liability for a subsequent loss. See 
Gray v. Lynch, 8 Gill 403 (Md. 1849); Estate of Cridland, 132 Pa. 479, 19 Atl. 
362 (1890) ; Estate of Noble, 16 Pitts. L. J. (n.s.) 113 (1885). 

In Matter of London, 104 Misc. 372, 171 N. Y. Supp. 981 (1918), aff’d with- 
out opinion, 187 App. Div. 952 (1919), the testator directed the trustees to invest 
only in railroad bonds. They invested part of the funds in First Liberty Loan 
Bonds. The court approved of the investment since the United States was en- 
gaged in war and needed the money. The court did not consider the question of 
the price at which the bonds were selling at the time when it gave approval. In 
England a statute authorized trustees to invest in war loans notwithstanding 
anything in the instrument creating the trust. Finance Act, 7 & 8 Gero. V. c. 31; 

§ 35 (1917) ; see In re Head, 88 L. J. Ch. 236 (1919). 

In Brown v. Hazlehurst, 54 Md. 26 (1880), a receiver insured property without 
applying to the court. It was held that he should be allowed the cost of insurance 
although the buildings did not in fact burn. 

51 Coutts v. Kraft & Bros. Co., 119 Misc. 260, 196 N. Y. Supp. 135 (1922); 
afd without opinion, 206 App. Div. 625 (1923). 
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that a better price could then be obtained.’ On the other hand, 
if by the terms of the trust a power of sale was conferred on the 
trustee and he makes a contract of sale, the court will not refuse 
to enforce the contract merely because it appears that since the 
making of the contract the trustee was offered a better price.* 

It would seem, however, that the trustee should be protected in 
deviating from the terms of the trust without first applying to the 
court for permission to deviate, if the circumstances were such 
that the court would have authorized the deviation and he had no 
opportunity to apply to the court for authorization before acting. 
Thus, if the trustee of a farm was directed to take the cattle to 
a distant market and sell them, and owing to a drought it rea- 
sonably appeared that the cattle could not be fed until they could 
be carried to the market, the trustee is justified in selling them 
immediately in the local market although it subsequently ap- 
peared that relief arrived in time to enable him to continue to hold 
the cattle and to sell them in the distant market. Here was an 
emergency such that the court would have authorized the imme- 
diate sale and there was no opportunity to apply to the court for 
such authorization. The trustee having acted as any prudent 
man would have acted under the circumstances should not be 
held liable for so doing. Similarly, it would seem that where by 
the terms of the trust the trustee has no power to sell the trust 
property, but owing to a change of circumstances a sale is neces- 
sary to prevent the loss of the property, and the trustee receives 
an advantageous offer and has no opportunity to apply to the 
court before accepting it, he is not liable if he sells, although he 
subsequently receives a better offer. 





52 Shirk v. Soper, 144 Md. 269, 124 Atl. 911 (1923); Matter of Central Union 
Trust Co., 197 App. Div. 667, 190 N. Y. Supp. 11 (1921). 

53 Harper v. Hayes, 2 DeG. F. & J. 542 (1860). But see contra Grennan v. 
Pierce, 229 Mass. 292, 118 N. E. 301 (1918), where the contract was by its terms 
subject to the approval of the court. 

In Toronto Gen. Trusts Co. v. Chicago, B. & Q. R. R., 64 Hun 1, 18 N. Y. 
Supp. 593 (1892), aff'd, 138 N. Y. 657, 34 N. E. 514 (1893), a trustee without 
appiying to the court sold securities which had become speculative. The securities 
depreciated in value after the sale. The trustee invested the proceeds in mort- 
gages which subsequently became worthless. Suit was brought against the de- 
fendant bank for registering the transfer of the securities. It was held that the 
bank was not liable, since the trustee had a power to sell speculative securities 
without applying to the court. 54 Gamble v. Gibson, 59 Mo. 585, 595 (1875). 
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The question is one of possibly conflicting policies. As a gen- 
eral rule the trustee should comply with the terms of the trust. 
But if there is a change of circumstances such that compliance 
would endanger the trust property, slavish compliance with the 
terms of the trust should not be demanded. If, however, the need 
of action is not immediate the trustee should not take upon him- 
self the determination of the propriety of the deviation. Just as 
an agent confronted with unexpected circumstances should con- 
sult with his principal, so the trustee should apply to the court. 
The possible argument as to the expense and delay involved in 
making such application is not ordinarily sufficient to outweigh 
the policy against encouraging the trustee to violate the terms of 
the trust. But if the emergency is so acute that he must act at 
once or not at all, there is a clear policy in favor of his acting. In 
so acting he should not run the risk of future developments which 
could not reasonably be foreseen. Similarly, an agent who has no > 
opportunity to consult his principal in an emergency is justified 
in deviating from his instructions. 


V 


We have been considering the question of the extent of the duty 
of the trustee to comply with the terms of the trust. He may be 
under a duty not to comply. In other words, not only may he 
have a privilege to deviate from the terms of the trust but he may 
owe a duty to the beneficiary to deviate. 

If it is in fact impossible to comply with the terms of the trust, 
it may be his duty not to attempt to comply. If the attempt to 
comply involves no expenditure or risk of loss to the trust estate, 
the trustee incurs no pecuniary liability in attempting to comply, 
since no damage is caused by his attempt. Suppose, however, 
that the attempt involves expenditures or risk of loss to the trust 
estate. In that case the trustee should be liable for the amount 
expended or lost by the attempt if he knows or should know that 
the attempt is bound to fail. He is not justified merely because 
he is carrying out the directions of the settlor; these directions 
do not justify him in deliberately causing a loss to the trust estate. 
If the trustee is in doubt whether compliance is possible, he is not 
justified in incurring expense or running the risk of loss to the trust 
estate if it would be unreasonable to incur the expense or risk in 
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view of all the circumstances, such as the amount of the expense, 
the chance of failure, and the probable advantages resulting to the 
trust if the attempt is successful. The directions of the settlor do 
not of themselves justify him unless he acts with ordinary pru- 
dence. In such a situation he can apply to the court for direc- 
tions, and thus protect himself from the risk he would otherwise 
run, on the one hand of possible liability for neglecting to com- 
ply with the terms of the trust, and on the other hand of possible 
liability for incurring unnecessary expense in attempting to 
comply. 

Where a term of the trust is illegal, we have seen that the trus- 
tee is not under a duty to comply with it. Is he under a duty not 
to comply? That may depend upon the reason why the term of 
the trust is illegal. If performance by the trustee involves the 
commission of a serious criminal offense, he is liable to the bene- 
ficiary for any loss which results from his performance even 
though the trustee may reasonably have thought that compliance 
would prove profitable for the trust estate. Thus, if an illegal 
business, such as a whiskey distillery, is bequeathed in trust with 
a direction to the trustee to carry on the business and he does so : 
and incurs a loss, the trustee is liable for the loss even though the ] 
carrying on of the business promised large profits. It should be 
immaterial whether the loss was connected with the illegality of 
the business. Thus, if the trustee, instead of selling the whiskey 
distillery, should continue to carry on the business, he would be 
liable to the beneficiary not only if the distillery is seized by 
revenue agents but even if it chances to burn down. 

On the other hand, if compliance with the terms of the trust 
does not involve a serious criminal offense, the trustee is liable 
to the beneficiary if he complies with the terms of the trust if, but 
only if, he realizes or should realize that such compliance would 
probably be injurious to the trust estate or would subject it to an 
unreasonable risk of loss. Thus, if a soap business is devised in 
trust with a direction to carry on the business and the trustee 
does so, he should not be liable to the beneficiary if the soap fac- 
tory should burn down even though the carrying on of the busi- 
ness happened to be, as the trustee knew, a public nuisance.” If, 





55 In In re Hunter, 151 Fed. 904 (E. D. Pa. 1907), it was held that where a 
trustee holds over after the expiration of a lease in order to conduct a sale of 
the trust property on the premises, although he was liable to the landlord for so 
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however, he was directed to erect such a factory and he did so 
knowing that it would constitute a public nuisance, and the opera- 
tion of the factory is subsequently enjoined, the trustee should be 
liable for the loss to the trust estate thereby incurred; he should 
not have expended the money in erecting the factory when he 
knew that there was great risk that its operation might be en- 
joined and the money spent in its erection largely wasted. 

A similar principle would seem to be applicable where owing to 
circumstances not known to the settlor and not anticipated by him 
it appears that compliance with the terms of the trust would defeat 
or substantially impair the accomplishment of the purposes of the 
trust. We have seen that in such a situation the court will author- 
ize the trustee to deviate from the terms of the trust, and in cases 
of emergency he is justified in deviating without the prior authori- 
zation of the court. Is he under such circumstances liable to the 
beneficiary if he complies with the terms of the trust? It is be- 
lieved that he is. The fact that he complies with the terms of the 
trust is not a justification for his conduct if he acts as a prudent 
man would not act under the circumstances. He owes a duty to 
the beneficiary to apply to the court for permission to deviate; or 
in an emergency where he has no opportunity to apply to the 
court he may owe a duty not to comply with the terms of the trust. 
Thus, in Johns v. Herbert,”° a testator bequeathed certain shares 
of stock in trust; by the terms of the trust a sale of the shares 
was not authorized; the shares subsequently fell in value and it 
was probable that they would ultimately become worthless. The 
trustee retained the shares without applying to the court for per- 
mission to sell them and they finally became worthless. It was 
held that the trustee was liable for the loss. Even if he did not 
have power to sell the shares without the permission of the court, 
he was guilty of a breach of trust in not applying to the court for 
such permission. 


Austin Wakeman Scott. 
Harvarp Law ScHOOL. 





doing, he was entitled to indemnity out of the trust estate. The court said that 
the estate, having profited by the trespass, should be liable to reimburse him. 
56 2 App. D. C. 485 (1894). 
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CORPORATE POWERS AS POWERS IN TRUST * 





T is the thesis of this essay that all powers granted to a cor- 

poration or to the management of a corporation, or to any group 
within the corporation, whether derived from statute or charter or 
both, are necessarily and at all times exercisable only for the 
ratable benefit of all the shareholders as their interest appears. 
That, in consequence, the use of the power is subject to equitable 
limitation when the power has been exercised to the detriment of 
such interest, however absolute the grant of power may be in 
terms, and however correct the technical exercise of it may have 
been. That many of the rules nominally regulating certain specific 
uses of corporate powers are only outgrowths of this fundamental 
equitable limitation, and are consequently subject to be modified, 
discarded, or strengthened, when necessary in order to achieve 
such benefit and protect such interest; and that entirely new reme- 
dies may be worked out in substitution for or supplemental to 
existing remedies. And that, in every case, corporate action must 
be twice tested: first, by the technical rules having to do with the 
existence and proper exercise of the power; second, by equitable 
rules somewhat analogous to those which apply in favor of a cestui 
que trust to the trustee’s exercise of wide powers granted to him 
in the instrument making him a fiduciary. 

The question is not academic. Its solution in the sense sug- 
gested would give greater flexibility to corporate managements 
in certain respects. It would permit them, when the action is 
actually necessary or beneficial, to do things in the doing of which 











* In preparing this article, the author is indebted for assistance and suggestions 
to Messrs. Irving H. Dale, David H. Holzman, Wilbur Stammler, William J. Hoff, 
Hugh R. Dowling, Abraham Marcus, Felix S$. Cohen and David Orlikoff, all stu- 
dents in the Columbia Law School. 

The theory herein expressed was suggested by the writer in Cas—Es AND MATE- 
RIALS IN THE LAW OF CORPORATION FINANCE (1930) 62. The need of some syn- 
thesis to harmonize the many apparently individual rules in the law of corporations 
was likewise suggested by the writer in a paper, Organization of the Law of Corpo- 
ration Finance, read before the National Association of American Law Schools in 
December, 1930, and in course of publication in the University of Tennessee Law 
Review for May, 1931. 
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they are now unduly hampered by technical rules. But where no 
showing of benefit can be made, and where one group within the 
corporation is to be sacrificed for the benefit of another, it would, 
equally, circumscribe the use of certain apparently absolute 
powers. In this latter aspect it is noteworthy that for years cor- 
porate papers and general corporation laws have multiplied powers 
and made them increasingly absolute; that charters have to an 
increasing extent included immunity clauses and waivers of 
“rights.” It seems not to have occurred to draftsmen that, 
through the very nature of the corporate entity, responsibility 
goes with power. 

‘Stated thus broadly, the thesis can be supported only by an 
examination of the law governing every corporate power. As 
space does not permit this, five of the principal apparently “ abso- 
lute” corporate powers are here examined. Examination of all 
other powers would, as far as the writer’s studies have gone, lead 
to the same result; the five chosen cover a fair cross-section of the 
field. 


A. The power to issue stock is at all times subject to the equitable 
limitation that such issue must be so accomplished as to pro- 
tect the ratable interest of existing and prospective share- 
holders. 


Among the rules developed are: 


(1) The rule that the incoming shareholder must make a contribution 
which in good conscience entitles him to participate to the extent al- 
lowed by his shares. 


The requirement that stock be paid for has two distinct bases 
in American law. One line of thought required that stock be paid 
for in order to supply a fund available for the protection of 
creditors. With this ideology we are not at present concerned. 

The second line was definitely based on the theory that every 
shareholder had an interest in the payment made by every other 
shareholder upon the issuance of his stock... Mathematically 





1 The cleanest statement of this rule is found in Luther v. Luther Co., 118 Wis. 
112, 123, 94 N. W. 69, 72 (1903), the court saying: “ For the purposes of the pres- 
ent case, it is not necessary to consider the unissued stock otherwise than as mere 
property, over which the powers of the directors are the same as over any other 
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this is obvious; but it would by no means necessarily follow that 
the law would adopt the mathematical rule. Statutory provisions 
requiring payment for stock in cash or property afford no ground 
for an assumption as to which of the two lines of thought in- 
fluenced the legislature. It was left to the courts first to interpret 
the statutes in this sense, and later to evolve the same result in 
the absence of statute and even in the face of provisions apparently 
granting to corporate managements wide latitude as to what and 
how much consideration should be required to justify the issuing 
of stock. As long ago as 1876” a requirement by statute that all 
stocks should be subscribed for “in good faith ” caused an Illinois 
court to hold that stock issued for a nominal consideration was 
void; and in this case the thrust of the decision was primarily the 
protection of other shareholders. 

Almost at once, however, the question arose in a new form. 
Statutory previsions generally provided for the issue of stock for 
“property received.” “ Property ” is a word so broad as to in- 
clude almost every definable fragment of value capable of being 
transferred. In its wide sense under these provisions stock could 
be issued for a note of the subscriber (negotiable instruments being 
certainly personal property ), goodwill, contracts for services to be 
rendered, and a whole range of intangible elements of a similar sort. 
Commonly these provisions were accompanied by the requirement 





assets of the corporation, namely, to sell to whom and at such prices as to them 
shall seem best for the corporation and all its stockholders, in the honest exercise 
of the discretion and trust vested in them. Even then, however, their duties with 
reference thereto are fiduciary; they are bound to act uberrima fides for all stock- 
holders. To dispose of or manage property of the corporation to the end and for 
the purpose of giving to one part of their cestuis que trustent a benefit and ad- 
vantage over, or at the expense of, another part, is breach of such duty, especially 
when the directors themselves belong to the specially benefited class.” This case 
merely carried forward the line of thought marked out by the Massachusetts court 
in’ Hayward v. Leeson, 176 Mass. 310, 57 N. E. 656 (1900), that the fiduciary duty 
extends to present and prospective shareholders, a doctrine which in turn neces- 
sarily follows from the reasoning of the court in Gray v. Portland Bank, 3 Mass. 
363 (1807). 

2 People v. Sterling Mfg. Co., 82 Ill. 457 (1876), where the court’s difficulty 
arose from the fact that the voting rights granted to the common stock were equal 
to those granted to the preferred, though the former invested only $50,000 and the 
latter $950,000. Of course, whenever the words “ good faith ” appear, the language 
in and of itself imports a certain fiduciary quality. In normal business trans- 
actions, the state of mind of the opposite party is not a factor; it is enough if 
there is actual consent without deceit. 
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that the par value of stock (prior to 1912 non-par stock was 
unknown), if not paid in cash, must be paid in by a transfer of 
“property.” The courts were at once faced with the problem of 
determining whether ai/ property could be so received; and if not, 
of distinguishing between types of property to be accepted and 
types to be rejected, and giving a reason for the distinction. 
Greater latitude was introduced at once because, while the meas- 
ure of cash is always cash, property must be appraised, and there 
is great leeway for difference in valuation. The judicial reasoning 
on both questions is by no means clear in its groundwork; but on 
both issues the results, particularly in retrospect, are astonishingly 
plain. Thus, courts declared a note of the subscriber insufficient 
consideration,’ except when it was adequately secured,* in which 
case the security element made the note “ property ” within the 
terms of the now judicially amended statutes. This was further 
defined in one case where the security was worthless stock, by 
throwing out even a secured note of the subscriber. What hap- 
pened here was that the courts permitted the corporation to issue 
stock against one type of risk and declined to permit its issue 
against other types of risk. The obvious rationale of the decisions 
is that the former reasonably protected both creditors and stock- 
holders; the latter did neither. 

The question subsequently came up as to patents, obviously 
property, as remarked by one court, but 


“ There is no species of property the value of which is more uncertain 
than letters patent which secure to the patentee the exclusive right to 
manufacture the patented article. From the nature of the property, 





3 Alabama Nat. Bank-v. Halsey, 109 Ala. 196, 19 So. 522 (1895); Jones Drug 
Co. v. Williams, 139 Miss. 170, 103 So. 810 (1925); Southwestern Tank Co. v. 
Morrow, 115 Okla. 97, 241 Pac. 1097 (1925); Kanaman v. Gahagan, 111 Tex. 170, 
230 S. W. 141 (1921); see (1926) 10 Minn. L. REv. 536; (1930) 39 YALE L. J. 
706, 712. But it does not follow that a note so taken is necessarily unenforceable 
as against the maker, which has given rise to confusion in the result of these 
cases. See Pacific Trust Co. v. Dorsey, 72 Cal. 55, 12 Pac. 49 (1887); Goodrich v. 
Reynolds, Wilder & Co., 31 Ill. 490 (1863); German Mercantile Co. v. Wanner, 
25 N. D..479, 142 N. W. 463 (1913); Schiller Piano Co. v. Hyde, 39 S. D. 74, 
162 N. W. 937 (1917). 

4 See the discussion in Sohland v. Baker, 15 Del. Ch. 431, 141 Atl. 277 (1927). 
For a case in which the facts and the statute forced a decision that even a secured 
note was not property, see Walz v. Oser, 93 N. J. Eq. 280, 116 Atl. 16 (1922). 
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the real value of patents can only be determined after the invention 
is introduced and in use.” ® 


Accordingly the quality of the property was referred back to the 
question of valuation; and in respect to patents this is generally 
the rule. It will be noticed that this is a less rigid rule, permitting 
more latitude, and permitting protection of the interests actually 
involved. A contract for the services of an outsider to help pub- 
lish a history has been held not “ property ” within the meaning 
of these statutes.° Goodwill— well understood as property in 
other fields of law, and differing from tangible property only in 
that it is more difficult to reduce to definite appraisal — has been 
treated both ways; one case disallowed it completely; * others left 
the question open for the determination of the possibility of a 
demonstrable valuation.® 

Once in the valuation field, judicial modification of liberty 
of action becomes even more striking. Both of the principal rules 
on the subject — the rule that stock may be issued for property 
at its “absolute value,” as over and against the rule that stock 
may be issued for property upon such valuation as reasonable 
business men would approve under the circumstances ° — merely 





5 Insurance Press Co. v. Montauk Co., 103 App. Div. 472, 475, 93 N. Y. Supp. 
134, 136-37 (1905). 

6 Stevens v. Episcopal Church History Co., 140 App. Div. 570, 125 N. Y. Supp. 
573 (1910). But see Van Cott v. Van Brunt, 82 N. Y. 535 (1880), where the work 
done had to be paid for in stock and such stock was issued in good faith. The 
issue was upheld even though the labor might not be worth the par value of the 
stock issued. 

7 Coleman v. Booth, 268 Mo. 64, 186 S. W. 1021 (1916), a case weakened by 
the fact that the circumstances raised the issue of probable fraud. 

8 This would seem to be the rule in New York. The case of Gamble v. Queens 
County Water Co., 123 N. Y. 91, 25 N. E. 201 (1890), raised the problem of validity 
of issue of stock for water mains and connections in adjacent territory. Concededly, 
the cost of the property was less than the amount of stock issued. Yet its strategic 
location might very well give it a value to the issuing corporation in excess of cost. 
The New York Court of Appeals directed a new trial, instructing that this ele- 
ment be taken into consideration. The prospective earning power of the develop- 
ment — substantially goodwill in the modern understanding of that term — would 
appear thus to be recognized at least in connection with tangible property. 

® See Dopp, Stock WATERING (1930) 57 et seq., 77. Dr. Dodd comes to the 
conclusion that there is no sharp distinction between the rules such as is com- 
monly assumed by the bar, the fact being that courts starting from apparently op- 
posite premises reach pretty much similar results. 
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give the courts the power to correct unconscionable issues of stock, 
whether they use the value of the consideration or the directors’ 
morals as the primary test. The attempt to create a rule that the 
judgment “‘in good faith ” of the board of directors shall be con- 
clusive has received only minor support in the cases; *° but these 
holdings necessarily force back even further upon the board of 
directors the decision as to what constitutes a fair and conscionable 
consideration for the issue. 

In determining both the nature of the property for which stock 
may be issued, and the valuation at which property may be taken 
to justify the issue of stock, courts have consistently rejected 
apparently absolute tests set out by statute and carried forward 
by corporate charters, and have substituted (as they needs must) 
a test for the conduct of the corporate management. In practi- 
cally every case this conduct is couched in terms of “ good faith,” 
except where the situation has been carried to the point in which 
apparently the courts thought that no group in “ good faith” 
could justify its action. 

The moment, however, that “ good faith ” is introduced in the 
picture the fiduciary principle is raised. The phrase implies good 
faith towards someone, arising out of some previous relation. The 
argument has never been made that directors “in good faith” 
would believe it desirable for one group of men (not otherwise 
contributing) to pay one-third the contribution to the corporate 
capital required from everyone else.** Nor would such an argu- 





10 Among the cases in this sense are Troup v. Horbach, 53 Neb. 795, 74 N. W. 
326 (1898); Holcombe v. Trenton White City Co., 80 N. J. Eq. 122, 82 Atl. 618 
(1912); Van Cott v. Van Brunt, 82 N. Y. 535 (1880); American Tube & Iron Co. 
v. Hays, 165 Pa. 489, 30 Atl. 936 (1895); Kelley Bros. v. Fletcher, 94 Tenn. 1, 28 
S. W. 1099 (1894). 

The majority rule requires that a value must be set on the property taken for 
stock such as would be approved by prudent and sensible business men under the 
circumstances, exclusive of visionary or speculative hopes. See Detroit-Kentucky 
Coal Co. v. Bickett Coal & Coke Co., 251 Fed. 542 (C. C. A. 6th, 1910) ; State 
Trust Co. v. Turner, 111 Iowa 664, 82 N. W. 1029 (1900) (no statute involved) ; 
Ryerson & Son v. Peden, 303 Ill. 171, 135 N. E. 423 (1922); Jones v. Bowman, 
181 Ky. 722, 205 S. W. 923 (1918); Van Cleve v. Berkey, 143 Mo. 109, 44 S. W. 
743 (1897) (result reached without benefit of statute) ; Gates, Adm’r v. Tippecanoe 
Stone Co., 57 Ohio St. 60, 48 N. E. 285 (1897) (without statutory test); Cole v. 
Adams, 92 Tex. 171, 46 S. W. 790 (1898). 

11 Conceivably, all of the parties might agree that one set of stockholders 


should pay less than another. See the discussion in Welton v. Saffery, [1897] A. C. 
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ment find much favor in any court. The “good faith” phrase 
is merely a shorthand way of saying that the directors must 
use their power to test the quality and appraise the value of the 
consideration offered for stock in such a manner that creditors 
and shareholders will not be hurt. 

This is, in rough outline, the result of the cases down to the 
advent of non-par stock. With the appearance of this device 
legal concern for the protection of the creditors largely passed 
away.” There remained the proper protection of the interests 
of the other shareholders; and this consideration at once became 
paramount. Commencing with the decision that non-par stock 
could not be issued for nothing, as a bonus,** there ensued a de- 
cision holding that such stock must be issued at approximately 
equal prices at the same time to all concerned.** This decision 
was subsequently modified by the Circuit Court of Appeals into 
a rule that where there is an inequality of consideration exacted, 
reasons must appear justifying the board of directors in making 
the distinction.** And the test of justification was whether the 
amount of consideration required was or was not sufficient to 
operate as a protection to the remaining shareholders. 


(2) The rule that after stock has been issued additional stock may 
be issued only (a) at a price or under circumstances which protect 
the equities of the existing shareholders or (b) in accordance with a 
scheme which permits the existing shareholders to protect their equities 
by subscribing for a ratable amount of the additional stock. 


When the stock is without nominal or par value, there is usually 
direct authority, as clear as can be derived from words, permitting 





299 (H. L.), in which both the majority and the dissenters agreed that there was 
nothing essentially impossible in such an agreement, but differed as to whether the 
text of the statute involved permitted it. 

12 Johnson v. Louisville Trust Co., 293 Fed. 857, 862 (C. C. A. 6th, 1923), the 
court saying: “ The generally, if not universally, accepted theory of the purpose of 
such statutes is that they are intended to do.away with both the ‘trust fund’ and 
‘holding out’ doctrines.” The court approved Mr. Cook’s remark that the whole 
theory of stock without par value is to let the buyer beware and let the creditor 
beware. 

13 Stone v. Young, 210 App. Div. 303, 206 N. Y. Supp. 95 (1924), the court 
saying that the no par stock statute is “ no warrant for the gratuitous distribution.” 

14 Hodgman v. Atlantic Refining Co., 300 Fed. 590 (D. Del. 1924). 

15 Atlantic Refining Co. v. Hodgman, 13 F.(2d) 781 (C. C. A. 3d, 1926). 
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the directors of a corporation to issue stock as they see fit, when 
they see fit, and for any price they see fit. Prima facie this would 
appear to be an absolute power. Actually, however, courts have 
controlled this power almost from the time its implications. be- 
came apparent. And there is manifestly no difference between 
the issue of non-par stock and the issue of stock having par value, 
except that in the latter case statutes and charters prescribe a 
minimum issue price (the par value) payable in a more or less re- 
stricted form (cash, property of approved quality, services actu- 
ally rendered). The situation is approximately the same in both 
cases, however, barring only this statutory restriction. 

Even statutory restrictions involving a minimum price upon 
the issue of par value stock have been swept away by the courts 
under circumstances in which it appeared that the position of the 
corporation did not permit the issue of par value stock for its par 
value,’® but in these cases the courts required that it should be 
made to appear both that the stockholders had assented or were 
protected under all the circumstances, and that creditors would 
not be prejudiced. Faced even with an apparent restriction, the 
courts evolved an equitable principle to the effect that under the 
circumstances indicated the restriction could be ignored. 

Early in the history of corporation law the equitable principle 
was developed that prima facie the directors, despite their power 
to issue stock, must so issue it that the stockholders would be given 
an opportunity to protect their equities by subscribing to ratable 
shares of new stock. This rule, evolved in 1807 in Gray v. Port- 
land Bank," probably was misunderstood by the bar and by 
courts generally. An examination of the facts in that case makes it 
plain that the court did not undertake to lay down a piece of judi- 
cial legislation requiring the management to offer stock promiscu- 
ously to all shareholders. The court did hold that in that par- 
ticular situation the issue of additional shares without permitting 
a shareholder to subscribe impaired his equity.'* Judge Sewall 





16 Handley v. Stutz, 139 U. S. 417 (1891). 

17 3 Mass. 363 (1807). 

18 Tt is noticeable that the court was preoccupied with working out a remedy. 
The preémptive right was arrived at after the court had excluded the possibility 
of specific relief or of restoration of the stock, and had pointed out that the accu- 
mulated dividends were in the hands of third persons, and that the plaintiff had 
not paid for the stock anyhow. Judge Sewall thereupon came to the conclusion: 
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observed that an incorporation for a bank was “a trust created 
with certain limitations and authorities, in which the corporation 
is the trustee for the management of the property, and each stock- 
holder a cestui que trust according to his interest and shares,” 
and he went on to say that the power to the corporation was “ not 
a power granted to the trustee to create another interest for the 
benefit of other persons than those concerned in the original trust, 
or for their benefit in any other proportions than those determined 
by their subsisting shares.” *° It followed that the power to in- 
crease the number of shares did not “ abolish the security of the 
members first engaging in it in the beneficial interest and property 
they might acquire in the institution.” The conclusion was that 
“ plaintiff’s loss in this case will be compensated by allowing him 
the market value of the shares he was entitled to at the time when 
he demanded his certificates, and they were refused to him.” The 
thrust of the case was that, relying on equitable principles to find 
the right, the court used equal latitude in evolving a remedy com- 
pensating the particular plaintiff. 

This was the nascence of the so-called preémptive right. It 
would by no means follow that the preémptive right should attach 
in every case. But the spirit of the last century sought specific 
and rigid rules, and built up the doctrine here laid down into a 
rule that all additional shares, whenever issued and whatever the 
circumstances, were always subject to a preémptive right. Neces- 
sarily the very rigidity of the rule led to equally arbitrary excep- 
tions. Some courts declined to attach the preémptive right to 
previously authorized but unissued stock (obviously fearing that 
the first subscriber to the share of stock would promptly claim a 
preémptive right to the entire balance of the issue); ** courts de- 





“Upon the whole, I am of the opinion that the plaintiff’s loss in this case will be 
compensated, by allowing him the market value of the shares he was entitled to at 
the time he demanded his certificates, and they were refused to him” (3 Mass. at 
381), the theory being that at that time the plaintiff could have bought an equiva- 
lent number of shares in the open market. 

19 3 Mass. at 379. 

20 Ibid. 

21 Such was the law in New York under the case of Archer v. Hesse, 164 App. 
Div. 493, 150 N. Y. Supp. 296 (1914), but the doctrine received a rude shock in 
Dunlay v. Avenue M. Garage Co., 253 N. Y. 274 (1930), holding that authorized 
but unissued shares could be issued without preémptive right only where it is 
“reasonably necessary to raise money to be used in the business of the corporation 
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clined to extend the right to treasury stock; ** and the mistake of a 
New Jersey vice-chancellor who was pressed for a quick decision 
over a lunch hour led to the evolution of a third exception — the 
issue of stock for property.”* None of these exceptions, perhaps, 
need have been labored as the courts evolving them seemed to 
think necessary. It would have been simpler to observe that the 
circumstances in respect to these particular transactions required 
no preémptive right to protect adequately the interests of the 
existing shareholders. The case finally came up of an additional 
issue of preferred stock which could not by any possibility affect 
either the amount of the equity of existing shareholders or their 
proportionate voting control; the New Jersey court was forced 
to say that in such circumstances there was no reason for the 
rule and it thereupon disappeared.** Commentators on this situa- 
tion, with varying degrees of emphasis but with considerable 
unanimity, have been forced to two conclusions: first, that the 
preémptive right, while a rough and ready protection to common 
shareholders in a corporation having only a simple capital struc- 
ture, did not fit many situations where there was a complex capital 
structure, and frequently was unnecessary even in the simpler 
cases; second, that the so-called preémptive right was not a right 
at all, but a remedy — a remedy evolved out of equitable principles 
— and that unless a situation appeared calling for a remedy and 
requiring this particular remedy the right should not necessarily 
be assumed to exist.” 

The only conclusion that can be drawn from the tangled history 





rather than the expansion of such business beyond the original limits.” This is the 
kind of distinction which satisfies a meticulous jurist and drives a business man to 
distraction. Must I, says he, determine at my peril whether or not the money I 
expect to raise by selling stock is for “the business” of my corporation or “ the 
expansion of such business ” ? 

22 Borg v. International Silver Co., 11 F.(2d) 147 (C. C. A. 2d, 1925). 

23 Meredith v. New Jersey Zinc & Iron Co., 55 N. J. Eq. 211, 37 Atl. 539 
(1897). See the comment in BERLE, CASES AND MATERIALS IN THE LAw oF CorpP0- 
RATION FINANCE 344. See also Thom v. Baltimore Trust Co., 158 Md. 352, 148 Atl. 
234 (1930). 

24 General Investment Co. v. Bethlehem Steel Corp., 88 N. J. Eq. 237, 102 Atl. 
252 (1917). 

25 Drinker, Preémptive Right of Shareholders (1930) 43 Harv. L. Rev. 586; 
Dwight, The Right of Stockholders to New Stock (1908) 18 YALE L. J. 101; Frey, 
Shareholders’ Preémptive Rights (1929) 38 YALE L. J. 563; Morawetz, Preémptive 
Rights of Shareholders (1928) 42 Harv. L. Rev. 186. 
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of preémptive rights is that the doctrine arose from an attempt 
to impose an equitable limitation on an apparently absolute power 
of directors to issue stock; that it should never have hardened 
into a rigid rule of law, and that it should revert to its original 
status as a remedy, available in equity and possibly, by transpo- 
sition, at law. But it should be considered merely as one of many 
possible remedies — certainly not an exclusive one and not neces- 
sarily the best one. 

In cases where, by reason of the exceptions to the preémptive 
right doctrine, no such right existed, courts have had no diffi- 
culty in applying equitable remedies of other sorts and kinds. 
Thus a Wisconsin court enjoined the issue of shares where the 
sole motive was to permit the directors to augment a rapidly melt- 
ing majority; ** a federal court insisted that a sale of treasury 
shares must be made either at public auction or at a price which 
demonstrably would maintain the equities of the existing share- 
holders.** Non-par stock without a preémptive right was held 
to be of such nature that the price paid for it must adequately pro- 
tect the existing equities.** At this point, however, courts ran 
into a familiar business situation. Not infrequently it is worth- 
while to have a substantial shareholder even though equities are 
sacrificed to bring him in. Such was the case in Atlantic Refining 
Co. v. Hodgman,” and the situation being made plain, the court 
sanctioned a scheme by which existing equities of approximately 
$16 were sacrificed to permit the entrance of the Atlantic Re- 
fining Company on payment of $8 a share in view of the added 
strength which that company lent to the issuing corporation 
through its connections, its goodwill, and its business tactics. 
So, a Delaware court sanctioned the issue of non-par stock at $25 
a share, though its market value was $40 a share, where it ap- 
peared that the stock was being offered preémptively to existing 
shareholders and that the offer of such stock at a low price made 





26 Luther v. Luther Co., 118 Wis. 112, 94 N. W. 69 (1903). 

27 Borg v. International Silver Co., 2 F.(2d) g10 (S. D. N. Y. 1924). The his- 
tory of the handling of the sale of this block of treasury stock is peculiarly inter- 
esting as an exercise of the equitable power to protect shareholders in the case of 
stock freed from the so-called technical rule of preémptive right. 

°8 Atlantic Refining Co. v. Hodgman, 13 F.(2d) 781 (C. C. A. 3d, 1926); 
Bodell v. General Gas & Elec. Corp., 15 Del. Ch. 119, 132 Atl. 442 (1926). 

29 Supra note 28. 
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it possible for the corporation to obtain a higher price for shares 
issued to outsiders with full knowledge of the facts. 

The language of the Delaware court in connection with the issue 
of no par stock is interesting not merely as regards the issue of 
such stock, but for its bearing on the general thesis of this essay. 
After pointing out the absolute authority which directors had to 
issue such stock at any price they deemed fit, the Chancellor said: 


“The statute does not impose any restraint upon the apparently un- 
bridled power of the directors. Whether equity will, in accordance with 
the principles which prompt it to restrain an abuse of powers granted 
in absolute terms, lay its restraining hand upon the directors in case of 
an abuse of this absolute power, is another question which will be pres- 
ently considered and answered in the affirmative. . . . Notwithstanding 
the absolute character of the language in which the power to the directors 
is expressed, it cannot be that a court of equity is powerless in proper 
cases to circumscribe it. The section requires the directors to fix the 
consideration. It certainly would be out of all reason to say that no 
court could review their action in fixing it.” *° 


And the court went on to point out that directors stood in the 
situation of fiduciaries; and while not “ trustees in the strict sense 
of the term, yet for convenience they have been described as 
such.” 

The foregoing is by no means a complete résumé of the limita- 
tions which courts have thrown around the issue of shares de- 
spite an apparently absolute power granted to the management. 
Enough has been said, however, to indicate the completeness 
with which the apparently absolute power has been circumscribed, 
and the principal lines of limitation which have been thrown 


around this power. 





B. The power to declare or withhold dividends must be so used 
as to tend to the benefit not only of the corporation as a 
whole but also of all of its shareholders to the extent that 


this is possible. 
Among the rules worked out are: 


(1) The rule that dividends must be withheld only for a business 
reason: private or personal motives may not be indulged. 





80 Bodell v. General Gas & Elec. Corp., supra note 28, at 128-29, 132 Atl. at 446. 
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The statute and charter alike accord to the directors the power 
to declare dividends, and impose no limitation on them in so doing 
or declining so to do except (normally) that dividends may not 
be declared out of capital or (in most instances) where the capital 
is impaired. Beyond this their power is at least nominally abso- 
lute. Despite this, where dividends were withheld in a family 
corporation because the father of the family decided that the share- 
holders who were other members of the family needed discipline, 
a court directed the declaration of dividends.** In another case, 
where the object of withholding dividends was to depress the price 
of stock in the market, presumably to enable the management or 
its friends to buy in such stock at a lower price (a process collo- 
quially called “freezing out”), the court again intervened.’ 
Where, also, the primary object of the transaction was to accu- 
mulate a large surplus ultimately available for objects which Mr. 
Henry Ford believed to be to the general good of the community, 
an order was made requiring the declaration of dividends; ** and 
generally, where dividends are “ unreasonably withheld ” courts 
have interfered to control the use of the power.** 


(2) The rule that dividends may not be withheld so as to benefit 
one class of stock as against another class, save where there is a business 
situation requiring such action. 


The rule stated in the caption has been the subject of contro- 
versy in recent years. Wherever the corporate charter includes 
in its financial structure non-cumulative stock or its equivalent 
(participating preferred stocks form such equivalent in a great 
majority of instances) it is possible, by timing the dividend decla- 
rations properly, to withhold earnings and to use these for the 
purpose of building up surplus which subsequently falls to junior 
stock. A New Jersey court and two federal courts came to the 
conclusion that where dividends were earned, they must be either 
declared or set aside as a dividend credit to the stock which would 
have been entitled to such dividends had they been declared an- 





81 Channon v. Channon Co., 218 Ill. App. 397 (1920). 

32 Anderson v. Dyer, 94 Minn. 30, 101 N. W. 1061 (1904). 

83 Dodge v. Ford Motor Co., 204 Mich. 459, 170 N. W. 668 (1919). 

84 See Wilson v. American Ice Co., 206 Fed. 736, 745 (D. N. J. 1913). The 
cases are collected in (1919) 14 C. J. § 1235. 
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nually or periodically.**° This doctrine must be regarded as 
shaken if not completely overset by the recent Supreme Court 
ruling in Barclay v. Wabash R. R.*° 

That decision does not go as far as is currently supposed, since 
the only ratio decidendi is that although non-cumulative divi- 
dends, earned but unpaid, have not been paid out to the non- 
cumulative preferred shareholders, dividends may, nevertheless, 
be paid to the common stock provided the non-cumulative divi- 
dend for the year in question has been declared and paid. The 
facts are worth a glance. The Wabash Railroad had issued non- 
cumulative preferred stock. Over a period of years the unpaid 
dividends on this stock amounted to some $16,000,000. Year by 
year the railroad had earned sufficient profits to pay these divi- 
dends had the directors elected to declare them. The directors 
did not do so, but converted the earnings into surplus. Finally, 
having paid the dividends on the non-cumulative stock in one 
year, they then undertook to inaugurate dividends on the common. 
A bill for an injunction was brought by a preferred shareholder; 
and the Supreme Court reversed a decision of the Circuit Court 
of Appeals granting the injunction. It is to be noticed, however, 
that the payment of dividends to the common stock in no way 
cut into the $16,000,000 accumulated by withholding dividends 
on the cumulative preferred; the question remains open, therefore, 
as to the ultimate disposition of the surplus so created. Even 
assuming that the Wabash case would permit the distribution of 
this surplus to the common shareholders, as by a liquidation or 
in subsequent dividends, the Supreme Court above and the dis- 
senting opinion by Judge Learned Hand below both indicated 
that where withholding the non-cumulative dividend was unrea- 
sonable, a preferred shareholder could bring his suit to compel 
the declaration of the dividends; and Judge Hand intimated that 
a design to withhold dividends on the one class of stock so as to 
benefit the junior stock would in and of itself (and nothing appear- 
ing to the contrary) be evidence showing unreasonableness. 





85 Basset v. United States Cast Iron Pipe Co., 75 N. J. Eq. 530, 73 Atl. 514 
(1909) ; Collins v. Portland Elec. Power Co., 12 F.(2d) 671 (C. C. A. oth, 1926); 
Barclay v. Wabash Ry., 30 F.(2d) 260 (C. C. A. 2d, 1929). 

36 280 U.S. 197 (1930), rev’g Barclay v. Wabash Ry., 30 F.(2d) 260 (C. C. A. 
2d, 1929). 
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It would seem, therefore, that by way of dictum at least, even 
the jurisdictions following the Wabash case have indicated a cer- 
tain measure of equitable protection where the declaration of 
dividends is manipulated primarily with a view toward benefiting 
one class of stock as against another class, leaving latitude only 
where a business situation exists in which it may reasonably be 
said that the withholding of the dividend will ultimately work for 
the benefit of the corporation as a whole, and that the benefit will 
be spread with substantial equity over the various classes. 


(3) The rule that there may be no discrimination between share- 
holders of the same class, and no discrimination between any shareholders 
except as provided in the charter. 


This rule, whether worked out in equity or from a “ presumed 
interpretation ” of simple contract, is fundamental.*’ It requires 
no discussion here save to point out that it forms one of the 
standard safeguards in equity against the unreasonable manipula- 
tion of dividend policy. 


C. The power to acquire stock in other corporations must be so 
used as to tend to the benefit of the corporation as a whole 
and may not be used to forward the enterprises of the man- 
agers as individuals or to subserve special interests within 
or without the corporation. 


The rule above stated is probably honored more in breach than 
in present practice, but there seems to be no reason to doubt its 
existence as a matter of law. The rule has a history which may 
be briefly sketched here. Leaving aside special restrictive statutes 
of which there are many, and assuming a full kit of statutory and 
charter powers to purchase stock, courts have, nevertheless, 
limited the use of this power almost from the beginning of cor- 
porate history.** Thus it has been insisted that where one cor- 





87 Cases are collected in (1919) 14 C. J. $1236. 

38 The first line of limitation was that the mere existence of a corporation im- 
plied that its powers should be exercised and its capital extended through its own 
officers and employees and not indirectly through another corporation operated 
under its control. Anglo-American Land Co. v. Lombard, 132 Fed. 721, 736 
(C. C. A. 8th, 1904) ; see also People v. Chicago Gas Trust Co., 130 Ill. 268, 22 N. E. 
798 (1889) ; Elkins v. Camden & Atlantic R. R., 36 N. J. Eq. 5 (1882). 
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poration purchases stock in another, such purchase must tend to 
forward the “ primary ” purpose of the corporation; as one court 
said, 


“‘ whether the purchase of stock in one corporation by another is ultra 
vires or not, must depend upon the purpose for which the purchase was 
made, and whether such purchase was, under all the circumstances, a 
necessary or reasonable means of carrying out the object for which 
the corporation was created, or one which under the statute it might 
accomplish.” *° 


This would mean little if the “ object ” of the corporation could 
be ascertained by merely reading the “object clauses” in its 
charter. It seems plain, however, that in ordinary circumstances 
the situation is more complicated than that. For instance, 
although the Prudential Insurance Company certainly had power 
to purchase stock, where it proposed to buy a majority of the stock 
of the Fidelity Trust Company which already owned a majority 
of stock in the Prudential Insurance Company, and the result of 
the scheme was to create a situation in which the management 
could maintain itself perpetually in office, the court observed that 
the purchase was not for the purpose of making an investment 
(which the insurance company could do) but for the purpose of 
carrying out a scheme of corporate control of advantage to the 
management individually.*° Accordingly, the transaction was en- 
joined. One may suggest that a so-called investment trust which 
used its funds for the purchase of shares not primarily for invest- 
ment but for the purpose of obtaining control of a corporation to 
the advantage of the managers of the investment trust, would 
come under the same condemnation.** 





89 Hill v. Nisbet, 100 Ind. 341, 349 (1884). 

40 Robotham v. Prudential Ins. Co., 64 N. J. Eq. 673, 53 Atl. 842 (1902). 

41 This is a problem which should be a matter of general concern. Some bil- 
lions of dollars have been acquired by so-called “ investment trusts.” The theory 
is that the investment trust managers or officers can supplant the individuals in 
the management of funds, with advantage to the latter by reason of the peculiar 
experience and information which the managers have. These rapidly turn up as 
devices by which the investment trust managers claim actual or partial control of 
a series of unrelated corporations. Dillon, Read & Co. are said by this means to 
have obtained representation on the board of the Rock Island Railroad. It was 
charged that by this means Cyrus Eton sought to control the Youngstown Sheet 
and Tube Co. These are two of many instances. 
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Purchases of stock by one corporation in another commonly 
fall into two categories. In the one case the purchase does not 
involve control of the corporation whose stock is being purchased. 
In this situation normally the only problem is whether the pur- 
chase can fairly be treated as an investment by the purchasing 
corporation. The second category involves situations in which 
the purchasing corporation acquires control over a second cor- 
poration by buying a controlling block of its stock. Here the 
naked power to purchase is an insufficient justification. Trans- 
actions have been steadily enjoined unless the corporation can 
justify its purchase on the ground that the controlled corporation 
may furnish facilities or materials in carrying out its objects, or 
is engaged in substantially the same enterprise, or that the pur- 
chase aids a corporation usefully to the buyer’s business.*? Fail- 
ing such justification, the purchase is frequently enjoined. 

The ground of prohibition is commonly called “ultra vires.” 
At first blush this seems to be a long way from equitable limita- 
tion. Yet on closer analysis it develops that the words, “‘ ultra 
vires” are here used in a sense quite different from that usually 
applied to the familiar phrase. The courts do not deny the 
“power ” to make the purchase. What they say is that by reason 
of the object, the power is not well exercised. The only conclusion 
which can be drawn is that the courts have weighed the power in 
the light of the circumstances and have in certain cases declined 
to sanction its use —a position quite different from asserting that 
the power does not exist. The criteria adopted in cases where the 
purchasing corporation is buying control of another, conceru 
management issues in practically every case — a comparison of the 





42 Among the many cases may be cited: Edwards v. International Pavement 
Co., 227 Mass. 206, 116 N. E. 266 (1917); Fernald v. Ridlon Co., 246 Mass. 64, 
140 N. E. 421 (1923) ; Dittman v. Distilling Co. of America, 54 Atl. 570 (N. J. Ch. 
1903); State v. Missouri Pac. Ry., 237 Mo. 338, 141 S. W. 643 (1911); Eller- 
man v. Chicago Junction Ry., 49 N. J. Eq. 217, 23 Atl. 287 (1891). On the other 
hand, see: Sumner v. Marcy, Fed. Cas. No. 13,609 (D. Me. 1847); Pauly v. 
Coronado Beach Co., 56 Fed. 428 (S. D. Cal. 1893); Savings Bank v. Meriden 
Agency, 24 Conn. 159 (1855); Hunt v. Hauser Malting Co., 90 Minn. 282, 96 
N. W. 85 (1903) ; Bank of Commerce v. Hart, 37 Neb. 197, 55 N. W. 631 (1893) ; 
Nebraska Shirt Co. v. Horton, 93 N. W. 225 (Neb. 1903). In these last cases, pur- 
chase of stock by a corporation in another corporation was enjoined, the theory 
being that the object of such purchase did not tend to fulfil or round out the 
primary objects of the buying corporation. 
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purposes of the two corporations, an examination of the relation 
between them, an assessment of the motive with which the pur- 
chase is made. Unless a reasonable connection can be found be- 
tween the purposes, and an advantage to the corporation arises 
from linking the two concerns, and the motive has been to benefit 
the corporation as a whole, the purchase stands a good chance of 
being thrown out, although the paper authority is on its face 
unlimited.** ; 

Manifestly, we are only on the eve of a development of law in 
this respect. Of recent years aggregations of capital have been 
collected from the public sale of stock in corporations with paper 
powers which are broad enough to permit them to rove the world 
at will. These are nominally supposed to be “ investment” or 
“trading” corporations. Presently, however, it develops that 
their funds have been so invested as to give control of one or 
more enterprises to the bankers managing the so-called invest- 
ment or trading companies. In other words, the purpose of the 
corporation is investment; but the power to purchase stock has 
been used, not for investment purposes, but to forward the control 
of the managing group in extraneous fields. The “ investment 
trust ” has suddenly become a holding and management company. 
Quaere if this was the “ object ” of the corporation. 


D. The reserved power of the corporation to amend its charter 
must be so exercised that the result will tend to benefit the 
corporation as a whole, and to distribute equitably the benefit 
or the sacrifice, as the case may be, between all groups in the 
corporation as their interests may appear. 





43 The question remains open as to whether a corporation may not have as its 
primary purpose the use of its funds in a fashion analogous to a “ blind pool.” 
The older corporation statutes do not readily permit a corporation so to state its 
objects. The modern corporate form does permit precisely this. It would seem 
that the avowed object of the corporate management, particularly as announced to 
the public in the publicity surrounding the issue of its stock, might well indicate the 
“ primary purposes ” sought for in these cases. 

In any case, a studied trend toward liberality in permitting purchases of stock 
in other corporations is noticeable. One reason for this seems to be that no field 
of business is necessarily disconnected from any other field under the prevailing 
circumstances; it would be a courageous court which would undertake to tell the 
directors of an enterprise that another area of business necessarily lay outside the 
scope of reasonable and profitable connection with their enterprise. 
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Since the power to amend the charter or by-laws is normally 
conferred on a majority of shareholders, we are manifestly now 
dealing with a somewhat different group from that heretofore 
considered. In principle, however, this would seem to make little 
difference. A’ power in the one case exercised by the directors 
is here exercised by the majority. There is a difference in one 
respect. The vote of shareholders would at least tend to create a 
presumption that the action taken benefited all of such share- 
holders.** The presumption is apparently subject to be rebutted 
either by proof that the majority is a compact group having 
interests adverse to the corporation as a whole or to the 
other classes,*° or, possibly, by the mere fact of adverse inter- 
ests, though this last is not so clear. Ultimately courts may take 
judicial notice of the “rubber-stamp ” quality of most stock- 
holders’ votes. 

In general, however, power granted to a majority must be re- 
garded as standing on the same footing with power granted to the 
management. While an individual shareholder normally is not 
required to exercise his voting rights in a fiduciary capacity,** 
nevertheless the power of a majority is subject to certain equitable 
limitations, which appear to differ under varying states of fact. 
Thus, a majority composed of scattered shareholders, not actuated 
by a unifying interest, nevertheless must not so exercise its power 





44 See BERLE, STUDIES IN THE LAW OF CORPORATION FINANCE (1928) (*Non- 
voting Stock and Bankers’ Control”). And the presumption would certainly not 
exist as regards shares which did not vote. For instance, in the case of a vote of 
common stockholders reducing capital and thereby reducing the “cushion” or 
security behind preferred shares, which did not vote on the reduction. 

45 The language of the court in Davis v. Louisville Gas & Elec. Co., 142 Atl. 654 
(Del. 1928), would seem to indicate this. The court, after remarking that where a 
large majority of stockholders have voted for the change there is a presumption 
of good faith, then examined where stock most hurt by the amendment was held, 
and pointed out that since the management itself stood to be most prejudiced by 
the change, the presumption of good faith would be difficult to rebut. But the 
implication is plain that the presumption is rebuttable. One may feel, however, 
that the court’s examination of the facts was hardly complete. A public utility 
holding company (the majority holder in the Davis case) might well have an in- 
terest in sacrificing both its own and the minority interests in one company in 
order thereby to forward the interests of a quite different company. 

46 North-West Trans. Co. v. Beatty, [1887] 12 A. C. (P. C.) 589; Camden & 
Atlantic R. R. v. Elkins, 37 N. J. Eq. 273 (1883) (but quaere whether this case 
would be decided in the same manner today). 
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as to “confiscate ” the rights of the minority, nor so as to op- 
press them unreasonably.*’ The mere power concentrated in the 
hands of, say, a parent corporation, or of the management itself, 
appears to be tested by rules almost exactly like those applicable 
to boards of directors. Where the majority power is in fact 
exercised by or through the management or its control, courts take 
cognizance of that fact.** 

To the principle of equitable control of the power to amend 
the certificate of incorporation, there seems to be not a single 
exception in any American jurisdiction. The stringency of the 
control varies. In substantially all states it is held that no amend- 
ment of the certificate of incorporation can interfere with certain 
specific rights. The principal example of this is the right of a 
holder of accumulative preferred stock to be protected against any 
amendment which disturbs accrued unpaid cumulative dividends.*® 
This is familiarly spoken of as a “ vested right,” though the phrase 
states a conclusion rather than an argument. As a matter of 
strict English, the right to have unpaid cumulative dividends 
charged as a preference against the net assets of the corporation 


seems not different in kind from the right to receive a preference 
on liquidation up to a stated amount. As such, the former would 
seem to be as subject to amendment as the latter under a reserved 
power to alter “preferences.” Nevertheless, practically every 
case on the subject prohibits an amendment modifying accrued 
cumulative dividends, substantially on the theory that to do so is 
an oppression of the preferred shareholder. 





47 New Haven & Derby R. R. v. Chapman, 38 Conn. 56 (1871); Perkins v. 
Coffin, 84 Conn. 275, 79 Atl. 1070 (1911) ; Lonsdale Corp. v. International Mer- 
cantile Marine Co., ror N. J. Eq. 554, 139 Atl. 50 (1927); Kent v. Quicksilver 
Mining Co., 78 N. Y. 159 (1879). 

48 Central Trust Co. v. Bridges, 57 Fed. 753 (C. C. A. 6th, 1893) ; Kavanaugh 
v. Kavanaugh Knitting Co., 226 N. Y. 185, 123 N. E. 148 (1919). The same rule 
in a different form appears in Farmers’ Loan & Trust Co. v. New York & Northern 
Ry., 150 N. Y. 410, 44 N. E. 1043 (1896): See also Outwater v. Public Serv. Corp. 


of New Jersey, infra note 56. 
49 Yoakum v. Providence Biltmore Hotel Co., 34 F.(2d) 533 (D. R. I. 1929) ; 


Morris v. American Pub. Util. Co., 14 Del. Ch. 136, 122 Atl. 696 (1923); Lonsdale 
v. International Mercantile Marine Co., 101 N. J. Eq. 554, 139 Atl. 50 (1927). But 
even this right was questioned in Windhurst v. Central Leather Co., 101 N. J. Eq. 
543, 138 Atl. 772 (1927), where the corporation was in such bad condition that 
failure to modify such rights might have been disastrous. 
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Certain states, notably New Jersey, enlarge this area of “ vested 
rights.” °° A majority of jurisdictions appear to permit the 
amendment upon a showing that the business interests of the 
corporation, including the class of stock whose preferences are 
affected, require the change. Even Delaware, the loosest of juris- 
dictions, suggests, obiter, that if a showing can be made that the 
majority is acting adversely to the minority, primarily to benefit 
itself as against the minority, without corresponding compensa- 
tion through business strength or otherwise to all concerned, an 
injunction will issue.** This process of advantage to one group at 
the expense of another is usually described under the loose and 
somewhat misleading term “ fraud ”; but the meaning seems plain. 

The majority of amendments, even those cutting down specific 
contract rights such as the right to a fixed dividend, the right 
to a fixed preference in assets, and the right to a stated participa- 
tion, are commonly sustained; but no court seems to have based 
its decision on the naked power to amend. In every case, the 
equities have been examined, the business situation considered, 
and the reasoning upholding the amendment has been grounded 
on the theory that the amendment was under the peculiar circum- 
stances equitable for all concerned. There may be dispute on the 
facts; there certainly is ground for believing that few dissenting 
stockholders are in a position to cope with the management 
(which commonly represents the majority ) in a battle to determine 
where the business interests of the group as a whole really lie. “But 
it can not be said that the results lend any color to the proposition 
that an absolute right to amend the charter has ever been recog- 
nized despite the plain power granted by statute and carried for- 
ward by appropriate provision in the certificate of incorporation. 


E. The power to transfer the corporate enterprise to another 
enterprise by merger, exchange of stock, sale of assets or 
otherwise, may be exercised only in such a manner that the 
respective interests of the shareholders of all classes are re- 
spectively recognized and substantially protected. 


Substantially all corporate statutes today grant to corporations 
created under them the power to unite with other enterprises or 





50 Lonsdale v. International Mercantile Marine Co., supra note 49. 
51 Davis v. Louisville Gas & Elec. Co., 142 Atl. 654 (Del. Ch. 1928). 
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to transfer their activities to other corporations. Various mecha- 
nisms are provided to this end. The old power to merge and 
consolidate is historic; the power to lease all of the assets fol- 
lowed; today, the result is more often obtained by a sale of the 
assets to the acquiring entity in return for an assumption of all lia- 
bilities and for a block of stock, which stock is in turn distributed 
to the stockholders of the transferring corporation. Another 
method is the individual transfer by shareholders of their stock in 
exchange for stock of the acquiring corporation, or in exchange for 
stock of a holding company, the process becoming complete when 
a controlling majority of the shares of stock has been so ex- 
changed. Financial jargon lumps all these processes, as well as 
other more recondite methods, under the loose word “ merger.” 

This power was not inherent in a corporation; historically, it 
could be exercised only by unanimous consent.*? Under an early 
decision, the power to sell the assets, for example, did not include 
the power to take stock of another corporation in compensation 
and to force this stock down the throats of the old shareholders; 
but the ground of the decision was lack of power, not misuse of 
power.”* The modern statute, however, contains such authority, 
and the modern corporate charter carries forward the authority 
by inserting an appropriate provision suggesting corporate action 
by which the authority may be exercised. 

In its earlier phases, it was thought that the validity of a 
merger was tested by power only —a decision flatly contrary to 
the thesis of this essay. A federal court once remarked that 
where a sale of assets had taken place and the proceedings con- 
formed to the organic law, it did not matter “that the majority 
were actuated by dishonorable or even corrupt motives, so long 
as their acts were legitimate. In equity, as at law, a fraudulent 
intent is not the subject of judicial cognizance unless accom- 
panied by a wrongful act.” Subsequent decisions, however, 
have obliterated this doctrine. Thus in Windhurst v. Central 





52 See BALLANTINE, CORPORATIONS (1928) 594-95. 

53 International & Great Northern R. R. v. Bremond, 53 Tex. 96 (1880). 

54 Ervin v. Oregon Ry. & Nav. Co., 20 Fed. 577, 580 (C. C.S. D. N. Y. 1884), 
aff'd, 27 Fed. 625 (C. C. S. D. N. Y. 1886). The quotation belies the actual de- 
cision; the court ultimately held the transaction inequitable, and charged the new 
corporation’s assets with a lien in favor of complainants. 
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Leather Co.,”° the court remarked: “ Every case must to some - 
extent stand on its own facts as they are affected by the principles 
and doctrines of equity,” a decision which sets out substantially 
the doctrine of the modern cases. So, where a corporation owned 
properties leased to a public service corporation,” the corporate 
income being the lease rental, and the lessee corporation acquired 
a majority of the stock of the lessor and then attempted to force a 
sale of the assets in consideration of preferred stock of the lessee 
corporation, the transaction was enjoined since in equity the rights 
of the stockholders of the lessor were being reduced from a first 
charge on the property of the lessee by way of rental, to a junior 
charge in the form of preferred dividends. The court made an 
added point of the fact that the preferred stock was redeemable in 
three years, so that the transaction amounted to an option by the 
lessee corporation to buy out its lessor. In that case, the court 
did not even require a showing of actual fraud; and, after con- 
ceding that the merger agreement was “in legal form,” remarked, 
“The agreement calls for careful judicial scrutiny, and the bur- 
den is on the majority to show that the consideration is fair and 
equitable, and judgment, as to fairness, is not to be influenced by 
the heavy vote of approval, as it otherwise would be if the vote 
were independent.” ** The last remark was, of course, occasioned 
by the fact that the majority stock voting in favor of the transac- 
tion was owned by the lessee corporation which benefited from it. 
An earlier case, Jones v. Missouri-Edison Elec. Co.,”* dealt ‘with 
a merger, likewise carried out in scrupulous accord with the legal 
requirements, in which the equities of the shareholders of one of 
the merging corporations were tremendously diluted. Here, the 
merger was an accomplished fact and the eggs could not be un- 
scrambled. The appellate court remanded the case to the court 
below with instructions to work out appropriate relief, and pointed 
out that the directors were in substance trustees for shareholders, 
that a majority having control was in much the same position, 
and that a dilution of the equity of the minority was a breach of 





55 ror N. J. Eq. 543, 138 Atl. 772 (1927). 

56 QOutwater v. Public Serv. Corp. of New Jersey, 103 N. J. Eq. 461, 143 Atl. 
729 (1928). 

57 Id. at 464, 143 Atl. at 730. 

58 135 Fed. 153 (E. D. Mo. 1905), aff'd, 144 Fed. 765 (C. C. A. 8th, 1906). 
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. trust. The court took occasion to say: “ The fraud or breach of 
trust of one who occupies a fiduciary relation while in the exercise 
of a lawful power is as fatal in equity to the resultant act or con- 
tract as the absence of the power.” 

In a New York case, Colby v. Equitable Trust Co.,°° the court 
faced a situation in which there was a dilution of the stock in one 
of the merging corporations. On examination, however, the busi- 
ness situation indicated that that corporation had been running a 
losing race and was facing an uninviting future. The court, 
taking these facts into consideration, came to the conclusion that 
the merger was not “so unfair and unconscionable . . . that 
a court of equity should interfere and prevent its consummation.” 
There are many similar cases. Though an equitable limitation 
was applied in favor of pro rata control when additional stock was 
issued, the fact that proportionate control is diluted by a process 
of merger seems not to be persuasive.** Whether this is because 
courts today take a more realistic view and recognize pro rata con- 
trol as not being worth very much, or because its loss is not a 
sufficient consideration to over-balance the business interests in- 
volved, does not appear; but few students of corporate problems 
will quarrel with the conclusion. 

Though by no means complete, the foregoing substantially sum- 
marizes the position of courts in regard to the power to consum- 
mate a merger. Save in Pennsylvania, where an archaic rule 
requires that no merger be consummated unless the shareholder 
is given an option to be paid out in cash,” the equitable limitation 
seems undisputed; and even under the Pennsylvania rule it would 
appear that the courts involved were struggling for an automatic 
right compensating the shareholder for his loss of position, much 
as the Massachusetts court in Gray v. Portland Bank struggled 
for such a right. 


It is singular that no generalization has been attempted covering 
equitable control over situations where statute and charter have 





59 144 Fed. at 771. 
124 App. Div. 262, 108 N. Y. Supp. 978 (1908). 
Mayfield v. Alton Ry. Gas & Elec. Co., 198 Ill. 528, 65 N. E. 100 (1902). 
Laumann v. Lebanon Valley R. R., 30 Pa. St. 42 (1858) ; Petry v. Harwood 
Elec. Co., 280 Pa. 142, 124 Atl. 302 (1924). 
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granted apparently clear powers to act. Yet such a generaliza- 
tion is not difficult to find. By contract shareholders may dis- 
tribute rights and participations inter sese. They may grant 
to one of their number a senior preferred position and to another 
a junior position; they may divide or limit rights in assets, 
or the immediate participations in earnings as they agree. These 
are individual agreements among themselves. But where powers 
are conceded to the management or to any group to act for 
the corporation as a whole, the obvious, if tacit, assumption is that 
these powers are intended to be used only on behalf of all. They 
are distinctly not intended to be granted for the purpose of bene- 
fiting one set of participants as against another. To do so would 
be to violate every intendment of the whole corporate situation. 
While incidental variations in individual participations, or in 
class participations may take place as the powers are used, the 
powers themselves are designed to forward the ends of all, 
not to forward the ends of some and defeat the ends of others. 

In this respect, corporation law is substantially at the stage in 
which equity was when it faced the situation of a trustee who had 
been granted apparently absolute powers in his deed of trust. So 
far as the law and the language went, the power was absolute; the 
trustee could do as he pleased; could perhaps trade with himself 
irrespective of his adverse interests; could, perhaps, sell the trust 
assets at an unfairly low price. Yet to permit untrammeled ex- 
ercise of these powers would be to violate the whole underlying 
concept of the trust institution. It was possible to argue under the 
old and rigid corporation laws that the statute had carefully laid 
down the lines of corporate action, and that wherever a power was 
not to be exercised, the statute had itself declined to grant the 
ability to act. Modern statutes and charters admit no such in- 
terpretation. The statute is in substance a permission to the 
trustees to claim any powers they choose, within very few limits. 
This very liberty negatives the assumption that the state through 
its statute has undertaken to say that all powers, however exer- 
cised, must be considered to be properly exercised. Courts, ac- 
cordingly, have been substantially forced to the conclusion here 
expressed: namely, that no power, however absolute in terms, is 
absolute in fact; that every power is subject to the essential equi- 
table limitations. 
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In this concept, corporation law becomes in substance a branch 
of the law of trusts. The rules of application are less rigorous, 
since the business situation demands greater flexibility than the 
trust situation. Probably the requirements as to motive and 
clean-mindedness on the part of the persons exercising the powers 
are substantially similar. The requirements of exactitude in ap- 
portioning or assessing ratable differences must yield to the neces- 
sary approximations which business entails. But the fundamental 
requirements follow similar lines. 

As a conclusion, it necessarily follows that: 

First: Whenever a corporate power is exercised, its existence 
must be ascertained and the technical correctness of its use must 
be checked; but its use must also be judged in relation to the 
existing facts with a view toward discovering whether under all 
the circumstances the result fairly protects the interests of the 
shareholders. 

Second: Many of the apparently rigid rules protecting share- 
holders, as, for example, the rule creating preémptive rights, are 
in reality not “ rights ” but equitable remedies, to be used, molded, 
or discarded as the equities of the case may require. 

Third: New remedies may be worked out and applied by the 
courts in each case, depending on the circumstances. For ex- 
ample, to protect the rights of a non-cumulative preferred stock- 
holder whose dividend should be withheld for business purposes 
but should be retained for him for purposes of equitable treatment, 
a court might require the declaration of the dividend in stock or 
scrip. The powers of courts of equity in this regard are as broad 
as may be necessary to adjust and maintain the relative participa- 
tions of the various classes of shareholders. 

Fourth: No form of words inserted in a corporate charter can 
deny or defeat this fundamental equitable control. To do so 
would be to defeat the very object and nature of the corporation 
itself. 

A. A. Berle, Jr. 


New York Ciry. 
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STATE JURISDICTION OF INCOME FOR TAX 
PURPOSES 


Gtarts income taxes were not wholly unknown in the earlier 
stages of our national life. Their abandonment was due 
largely to difficulties and inadequacies in their administration. 
Their modern revival dates from the adoption of the Wisconsin 
income tax act of 1911. Its example has been followed during the 
last two decades by many other states until there are at present 
more than twenty of them imposing income taxes in some form.* 
It is quite probable that the number will continue to grow with the 
increasing discontent of the owners of tangible property over the 
unjust and unequal results of the general property tax. It may 
well happen that a state about to incorporate an income tax into its 
tax system will wish to make its scope as extensive as is legally pos- 
sible. Its own constitution may conceivably contain provisions 
preventing the inclusion of some items of income within its tax 


plan. It is certain that its power to tax income is subject to the 
same jurisdictional restraints under the provision of the Fourteenth 
Amendment that apply to its power to levy on other tax subjects 
or to employ other factors as tax measures. It is with these only 
that this discussion will be concerned. 


I 


The nature of a given tax is sometimes invoked as a factor in 
considering jurisdictional questions connected with its imposition. 
There are two competing theories as to the nature of an income 
tax that have been stressed in the judicial treatment of these issues. 
The one considers an income tax as a property tax at least so far 
as income from property is concerned; the other treats it as a tax 
on the person of the recipient of the income measured by the 
income received.” 





1 Brakey, STATE INcomE Taxation (The League of Minnesota Municipalities, 
Pub. No. 31, 1930). 
2 Other theories of the legal character of state income taxes have been developed 
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The Supreme Court in Shaffer v. Carter*® rejected as a mere 
quibble the argument that a state could not tax the income re- 
ceived by non-residents from sources within it because an income 
tax was a tax on the person, and stated that the issue in that case 
did not depend on mere questions of form and definition but on 
the practical effect and operation of the tax. Nevertheless, the 
character of an income tax as “ primarily a subjective tax imposing 
personal liability upon the recipient of the income ” furnished the 
supreme court of South Carolina its principal reason for stating 
by way of dictum that the state’s “ jurisdiction to levy the tax is 
not referable to and dependent upon jurisdiction of the property 
or of the business operations from which the income is derived.” * 
The basic theory of the tax was said to be that all residents and 
citizens of the state should “ contribute to the public treasury in 
proportion to ability to pay, measured by the amount of net ‘in- 
come from all sources.” 

The adoption of this theory would mean that income consti- 
tuted the measure of the tax. This would justify the position 
of the South Carolina court only if it be correct that due 
process sanctions the measurement of a tax on a subject within 
a state’s power by factors whose selection as tax subjects 
would involve taxing things outside its jurisdiction, unless it 
can be shown that the whole income of residents is a taxable 
subject within the domiciliary state’s power. This might plausibly 
be argued by treating the income tax on residents as an excise on 
the receipt of the income or on the privilege of receiving it, and 
in addition treating all such income as received in the state of 
residence or the privilege as exercised therein with respect to all 
suchincome. The probability that the courts will adopt the theory 
that income received by a resident from tangible property having 
its situs without the state is in legal theory received within the 
state is rather slight. To argue the contrary would attribute to 
purely formal factors an importance beyond their merits and 
beyond what the federal Supreme Court, the final arbiter in these 
matters, is likely to attach to them. The possibility that such an 





in connection with other problems. For a discussion of these, see Rottschaefer, 
A State Income Tax and the Minnesota Constitution (1928) 12 Mrnn. L. Rev. 683. 
3 252 U.S. 37 (1920). 

4 Crescent Mfg. Co. v. Tax Comm., 129 S. C. 480, 485, 124 S. E. 761, 762 (1924). 
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approach may become a factor in the final decision of these ques- 
tions can not be excluded, but the probability that it will can be 
safely ignored. 

If, then, the position of the South Carolina court is to be sus- 
tained, it will have to be on the theory that a personal tax can be 
validly measured by factors that could not be selected as tax sub- 
jects. The Supreme Court has permitted this in some instances ° 
and refused to sanction it in others,° and nothing in its discussions 
on the jurisdictional problems raised by state income taxes gives 
a clue as to which view it will adopt as the premise in dealing with 
those issues. The authoritative law on the extent of a resident’s 
income which a state can constitutionally tax is still to be de- 
veloped. It is very desirable that the Supreme Court shall, in 
dealing with this problem, ignore considerations based on formal 
theories as to the nature of an income tax as it has done in dealing 
with the state’s power to impose such a tax on non-residents. The 
theory that the tax is an excise on the income-producing activities 
presents difficulties similar to those involved in the theories just 
discussed, and the conclusions stated for them apply to it with 
equal force. 

Income taxes are generally paid in one year on, or with respect 
to, the income of the preceding year. The question has arisen 
whether a person who was a non-resident during the whole of the 
year with respect to whose income the tax is computed, and who 
received no income during such year on which he could have been 
taxed as a non-resident, can be taxed merely on the basis of his 
residence during the year when the statute requires the tax to be 
paid. It has been held that Massachusetts had no jurisdiction to 
impose the tax in this situation, and, while no specific constitu- 
tional provision was mentioned, the court did decide the constitu- 
tional question of the state’s power and undoubtedly had the due 
process clause in mind.’ The principal reasons assigned were that 
the tax arose as the income was received, and that the taxpayer 
received this income at a time when he was not within the jurisdic- 





5 Kansas City Ry. v. Botkin, 240 U. S. 227 (1916). 

® Western Union Tel. Co. v. Kansas, 216 U.S. 1 (1910) ; Frick v. Pennsylvania, 
268 U.S. 473 (1925). 

7 Hart v. Tax Comm’r, 240 Mass. 37, 132 N. E. 621 (1921); cf. Old Colony 
Trust Co. vy. Commissioner of Corp. & Tax., 245 Mass. 155, 139 N. E. 441 (1923). 
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tion of Massachusetts and thus could not be taxed on income not 
derived from property situated or business transacted within it. 

The fact that the court prefaced its argument with the state- 
ment that the validity of the tax depended largely upon the 
nature of the state’s income tax as a property tax fairly raises the 
question whether its decision would have been different if the tax 
had been viewed as an excise or personal tax. If it be assumed 
with the court that the liability for the tax (not to be confused 
with the duty to discharge that liability by payment of the tax) 
arose as the income was received, then there was in this case no 
privilege exercised by the taxpayer within the state which could 
support an excise tax, nor any jurisdiction of his person on which 
to base a personal tax. 

If the court’s view as to the time when the liability arose be 
assumed to rest solely on its theory that the tax was a property 
tax, an argument might be made that the adoption of a theory 
that the tax was an excise or a personal tax would have permitted 
the view that the liability arose while the taxpayer was a resident 
during the year following the receipt of the income. It would be 
difficult even on that view to discover a privilege exercised within 
the state during the year of his residence which would support an 
excise. If the tax is to be validated by this approach, it will have 
to be because jurisdiction over the person during the year of his 
residence within the state conferred a power to impose a personal 
tax measured by income that the state could not have directly 
taxed at the time of its receipt. That the court would have 
changed its views on the jurisdictional issue in response to such 
a manipulation of concepts seems quite improbable in view of its 
quotation with approval of the statement from Shaffer v. Carter 
that this constitutional issue should not depend on mere questions 
of form and definition but on the practical effect and operation of 
the tax, which would be substantially the same regardless of how 
the tax is viewed. It seems fair to construe this case as deciding 
that due process prevents a state from taxing even a resident on, 
or with respect to, income received from non-local sources while 
he was a non-resident. This position would quite probably be 
sustained by the federal Supreme Court. 

The court surrendered this position for a time when it held that 
the state had jurisdiction to tax a resident on his entire net income 
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for the preceding year even though the taxpayer had been a resi- 
dent during but a part thereof.* But the implications of this de- 
cision were in substance abandoned in a later case in which it was 
distinguished. In this later case the state statute was construed 
as prohibiting an income tax on a resident during a given year 
with respect to any income from non-local sources received by 
him during that part of the preceding year while he was a non- 
resident. The court explicitly stated that it adopted this con- 
struction in order to avoid grave constitutional doubts, whose 
character can be inferred from its reference to the fact that the 
taxpayer received no protection from the state during that period. 
The result is in line with the decision in the first case. 

These decisions themselves do not tell us what income can be 
taxed to a resident if actually received while he is a resident, and 
they and the opinions therein furnish so insecure a basis for infer- 
ences as to their bearing on that problem that speculation thereon 
may as well be dispensed with. The Massachusetts decision first 
herein discussed again shows the confusion that seems invariably 
to enter the problem when solutions are sought to be derived from 
premises that contain formal theories as to the nature of the tax as 
an essential element. It reinforces the opinion already expressed 
that the problem should be approached from a point of view which 
ignores that factor. 

The cases dealing with the jurisdictional problem in respect to 
property and inheritance taxes can be conveniently grouped ac- 
cording to whether the taxing state was, or was not, that of the 
owner’s or decedent’s domicil. The jurisdictional problems con- 
nected with state income taxes can be similarly classified into 
those involving taxes imposed by the state of the residence or 
domicil of the recipient of the income and those involving taxes 
imposed by other states. Such a classification will serve to clarify 
the issues involved. 


II 


We may profitably consider the jurisdiction of the non- 
domiciliary state first, for the scope of its power is more clearly 





8 Loevy v. Commissioner of Corp. & Tax., 245 Mass. 174, 139 N. E. 496 (1923). 
® Kennedy v. Commissioner of Corp. & Tax., 256 Mass. 426, 152 N. E. 747 
(1926). 
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defined.*® Its jurisdiction extends to taxing non-residents on in- 
come from property owned and business transacted within it," 
and on compensation for personal services performed within it.’” 
The Supreme Court has never yet decided that such a state is 
limited to taxing income from local sources, but its discussions, 
in cases hereinafter considered, of the problem of allocating to it 
its proper proportion of income from a business conducted partly 
within and partly without it, clearly imply such a limit, and the 
existence of such a limit has been affirmed by several courts.” 
The reason for the absence of direct authority is that states have 
generally confined the taxation of the income of non-residents to 
that from local sources. 

The principal problems concern what income may be deemed to 
be from sources within the state. No one would dispute that in- 
come from tangibles with their situs within it are such. The status 
of the income from those intangibles which, according to the law 
as thus far developed, may have more than a single situs, is in- 
volved in the uncertainties surrounding the ultimate decision as 
to their situs. This includes the case of income from credits hav- 
ing a business situs within a state, and that of dividends on stock. 
These matters will be considered when discussing the domiciliary 
state’s power to tax such income.** 

There is some question as to how far the non-domiciliary state 
will be permitted to attach to the issuance of stock by its corpora- 
tions the condition that dividends thereon shall be taxable by it. 
Such state has not been permitted to give such shares a situs 
therein so as to prevent the taxation of its shares by the state of 
their owner’s domicil.*° It is unlikely that the Supreme Court will 
permit the fact that the state has attached to its issue the condi- 
tion as to the taxability of dividends thereon, to stand in the way 
of preventing multiple taxation or to become a determining factor 





10 The discussion will be restricted to the jurisdictional problem under the due 
process clause of the Fourteenth Amendment. 

11 Shaffer v. Carter, 252 U. S. 37 (1920). 

12 Travis v. Yale & Towne Mfg. Co., 252 U.S. 60 (1920). 

13 People ex rel. Monjo v. State Tax Comm., 218 App. Div. 1, 217 N. Y. Supp. 
669 (1926) ; Standard Oil Co. v. Thoresen, 29 F.(2d) 708 (C. C. A. 8th, 1928). 

14 See p. 1097, infra. 

15 Bellows Falls Power Co. v. Comm., 222 Mass. 51, 109 N. E. 891 (1915), writ 
of error dismissed, 245 U. S. 630 (1917). 
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in deciding between the rival claims of that state and the domicili- 
ary state. The doctrine of unconstitutional conditions affords a 
ready protection against giving such effect to that fact. This is, 
however, one of the unanswered questions connected with the 
problem of a state’s jurisdiction to tax income. 

When there is a considerable body of income derived from a 
single business enterprise conducted in more tKan a single state, 
the non-domiciliary state must perforce adopt some device for 
assigning to it a portion of the total income from the enterprise.*® 
Two methods are available for doing this. Income may sometimes 
be directly assignable to the taxing state; but more often resort to 
some general allocation formula will be required. It may be in- 
ferred from the decisions later cited that due process imposes 
some limit on the selection of a formula. The general approach to 
this problem has been analogous to that embodied in the “ unit 
rule” theory developed in connection with other tax problems. 
It is the fact that the total income is derived from a unitary busi- 
ness carried on in part within a state that justifies the use of that 
total income as the basis for computing the amount thereof al- 
locable to that state.’ No income accruing to the same taxpayer 
from any source not a part of such unitary business can be in- 
cluded in the basic income that is to be apportioned. This was 
decided in Standard Oil Co. v. Thoresen.** The Standard Oil 
Company, an Indiana corporation, was engaged in the production 
and refining of crude oil and the sale of its products. It carried 
on within North Dakota only the sale of such products. The state 
applied the statutory allocation formula to the corporation’s entire 
income, but it was held that the statute would be invalid as taxing 
property without the state if construed to permit the inclusion of 
the income from the producing and refining operations no part of 
which were conducted within the state. The state’s theory that 
the corporation’s entire business was a unit was denied since there 





16 The same problem arises whenever the statute taxes business income from 
local sources only, and will also exist as a jurisdictional problem if it should ulti- 
mately be held that the domiciliary state is limited to taxing business income from 
local sources. 

17 Bass, Ratcliff & Gretton v. State Tax Comm., 266 U.S. 271 (1924). 

18 29 F.(2d) 708 (C. C. A. 8th, 1928). Though the opinion does not specifically 
refer to any constitutional provision, it is clear from its argument that the court 
had the due process clause in mind. 
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was no unity of use between the property and business within 
North Dakota and that of producing and refining. 

The principle of this decision is in line with the limitation upon 
the application of the “unit rule” that the “ unit property ” can 
not include property not connected by unity of use with the prop- 
erty being taxed.*® The principle is both legally and economically 
sound, however difficult it may at times be to draw the line be- 
tween distinct businesses and the separate parts of a single under- 
taking. An instance of these difficulties is found in the recent case 
of Hans Rees’ Sons v. North Carolina.” The taxpayer, a New 
York corporation, had its principal manufacturing plant in North 
Carolina and its main selling office and a warehouse in New 
York. It contended that the taxing statute, which allocated a part 
of its total income to North Carolina on the basis of the real and 
tangible personal property ratio, while not invalid on its face, pro- 
duced such arbitrary results in its case as to make its application 
to it violative of due process. It sought to sustain its posi- 
tion by attributing its total profits to three sources, buying, 
manufacturing, and selling, of which the second alone should 
be assigned to North Carolina. The argument was rejected in 
the state court on the ground that the taxpayer was undertak- 
ing “to split into independent sources income . . . created and 
produced by a single business enterprise.”** The Supreme 
Court, however, held that the unitary character of the business 
could not justify a tax which the evidence showed was grossly 
disproportionate to the business actually done within the taxing 
state. 

Thus the formulae for allocating a unitary income, like those 
applied to property taxes under the “ unit rule,” *? must take due 
account of factors reflecting the distribution of the system value 
among its various parts. The character of the problem is such 
that even economists would disagree as to what factors most 
nearly reflect the relative contribution of the activities in the 
various states to the production of the total unitary income. There 





19 Fargo v. Hart, 193 U.S. 490 (1904) ; Wallace v. Hines, 253 U. S. 66 (1920). 

20 U.S. Sup. Ct., April 13, 1931, rev’g 199 N. C. 42, 153 S. E. 850 (1930). 

21 153 S. E. at 854. 

22 Adams Exp. Co. v. Kentucky, 166 U. S. 171 (1897); Southern Ry. v. Ken- 
tucky, 274 U.S. 76 (1927) ; see Isaacs, The Unit Rule (1926) 35 YALE L. J. 838. 
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is no doubt that better methods could be devised than those that 
have already received judicial sanction. 

An allocation on the basis of the real and tangible personal 
property ratio has been sustained as applied to a business whose 
profits were principally derived from the manufacture and sale 
of personal property wholly manufactured within the taxing 
state.** In another case the tax was imposed on a foreign corpora- 
tion selling within New York goods produced outside that state. 
Net income was allocated to New York on the basis of the ratio 
of certain assets within New York to the same assets wherever 
found. The assets included in the ratio were real estate, tangible 
personalty, bills and accounts receivable resulting from the busi- 
ness, and shares of other corporations up to a limited amount. 
This was held not to deny due process since there was nothing 
arbitrary in this formula and its application had not been shown to 
produce an unjust result in that case.** The same formula was, 
however, held invalid as applied to another case because the inclu- 
sion in the basic income of income from stocks and bonds totally 
or partially excluded from the allocation formula imposed a bur- 
den on income that took no account of the situs of the assets pro- 
ducing it.”°. The Massachusetts court has sustained against due 
process objections the complicated formula by which it determines 
the net income assignable to the state by reference to which it 
measures part of its excise tax on foreign corporations.”* The 
computation involves an allocation of one third of the net income 
on the tangible assets ratio, another third on wage ratio, and the 
remaining third on the gross receipts ratio. 

The last three cases cited involved what were technically excise 
taxes on corporations, but the attitude of the federal Supreme 
Court has been to apply the same principles whether a tax is an 
excise measured by income or a direct tax on such income,” and 


i 













23 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113 (1920). 

24 Bass, Ratcliff & Gretton v. State Tax Comm., 266 U. S. 271 (1924). 

25 People ex rel. Alpha Portland Cement Co. v. Knapp, 230 N. Y. 48, 159 N. E. 
202 (1920), motion for rehearing denied, 231 N. Y. 516, 132 N. E. 870 (1921), 
certiorari denied, 256 U.S. 702 (1921). 

26 Alpha Portland Cement Co. v. Comm., 244 Mass. 530, 139 N. E. 158 (1923), 
rev'd on other grounds, Alpha Portland Cement Co. v. Massachusetts, 268 U. S. 
203 (1925). 

27 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113 (1920). 
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the New York court has treated its corporate excise tax measured 
by income as in substance an income tax.” It may, therefore, be 
inferred that the foregoing formulae would have been sustained 
to the same extent had the taxes been directly on income. An 
allocation on the basis of the average of the tangible property and 
business ratios has also been upheld, but the court’s argument 
amounted to a mere assertion that its use did not result in taxing 
non-residents on income from non-local sources.*® The formula 
in this case was complicated by subsidiary factors for determining 
the elements of the business ratio. The net effect of the decisions 
is that any formula not inherently arbitrary will be sustained 
unless the taxpayer presents forceful evidence that it produces 
arbitrary results as applied to his case. The decisions afford him 
but little encouragement that he will be able to make that showing. 

A test of what is reasonable and what is arbitrary can not be 
devised apart from economic analysis, but it is certain that courts 
will not insist on any very rigid adherence to the refinements of 
economic theory as to the imputation of income to its economic 
sources. It is still an undecided question whether due process 
requires direct assignment of income where that is practicable, but 
statutes sometimes require it.*° States contemplating income 
taxes might well make provisions permitting exceptions to their 
usual allocation formulae, and provide an alternative phrased in 
language broad enough to admit of great flexibility in application 
but not so broad as to fail to provide any standard whatever. It 
should be stated that the cases discussed have involved formulae 
for allocating net income, but that the legal problems would be 
the same for formulae for allocating gross income. Resort to the 
latter method would, however, bring in related questions as to the 
allocation of the deductions in arriving at net income. 

The existence of income taxes in some states, and their absence 
in others, has led to attempts to “siphon” the income from the 
former into the latter. The methods generally followed involve 





28 People ex rel. Portland Cement Co. v. Knapp, 230 N. Y. 48, 129 N. E. 202 
(1920), rehearing denied, 231 N. Y. 516, 132 N. E. 870 (1921), certiorari denied, 
256 U.S. 702 (1921). 

29 International Elevator Co. v. Thoresen, 58 N. D. 776, 228 N. W. 192 (1929). 

80 Standard Oil Co. v. Wisconsin Tax Comm., 197 Wis. 630, 223 N. W. 85 
(1929). 








STATE JURISDICTION OF INCOME 1085 


breaking up what would normally be an integral business into 
various components through the manipulation of the corporate 
device and the making of suitable contracts between the separate 
corporate entities. The possibilities for such manipulation are 
readily apparent. Thus far courts have refused to permit the use 
of corporate forms for this purpose and have determined the 
income assignable to the state by treating the business within the 
state as an integral part of the larger business undertaking con- 
ducted by the group of affiliated corporations.** The constitu- 
tional power of a state to enact statutes that permit or require such 
treatment of the income of a group of related corporations has not 
been determined, but it is scarcely conceivable that due process 
will be so extended as to forbid the adoption of adequate measures 
for preventing the perversions of economic fact usually present 
where these devices are employed. 


III 


It can be assumed without argument that the domiciliary state 


has at least the same power to tax income from local sources that 
the Supreme Court has accorded the non-domiciliary state by the 
decision in Shaffer v. Carter.** The principal issue, therefore, is 
as to its power to tax income received by, or accruing to, its resi- 
dents or domestic corporations that is derived from sources with- 
out the state.** There have been but few cases bearing directly on 
this problem. 

The only case in which the Supreme Court of the United States 
has passed on the domiciliary state’s jurisdiction to tax income is 
that of Maguire v. Trefry.** That case involved the power of 





31 See Palmolive Co. v. Conway, 43 F.(2d) 226 (W. D. Wis. 1930); Buick 
Motor Co. v. Milwaukee, 43 F.(2d) 385 (E. D. Wis. 1930) ; Magill, Allocation of 
Income by Corporate Contract (1931) 44 Harv. L. Rev. 935; Breckinridge, Tax 
Escape by Manipulations of Holding Company (1931) 9 N. C. L. REv. 189. 

82 252 U.S. 37 (1920) ; see p. 1080, supra. 

33 The discussion will assume throughout that the state is not prohibited from 
taxing the income in question by the principle that forbids states to exercise their 
taxing powers so as to interfere with the functioning of the Federal Government, or 
by the contract clause, or by any other provision of the state or federal constitu- 
tions other than the due process clause of the Fourteenth Amendment. 

34 253 U.S, 12 (1920). 
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Massachusetts to tax a resident beneficiary on income received 
from a trust established by a Pennsylvania testator. The trustee 
was a Pennsylvania trust company; the trust was being admin- 
istered in that state; and the trust property, the income from 
which was in question, consisted of bonds of non-Massachusetts 
debtors which were held in Pennsylvania. The tax was sustained. 

The reasoning is important as furnishing the only direct clue 
to the Court’s conception of the factors relevant to these jurisdic- 
tional issues. It adopted the view of the Massachusetts court *° 
that the tax was based on the protection received from the state 
by the recipient of the income in his person, in his right to receive 
the income, and in its enjoyment; that it was a return for the 
advantages received from the state, measured by income. The 
contention that the tax amounted to a tax on property beyond the 
state’s limits and outside its jurisdiction was rejected, and the 
applicability of prior decisions involving property taxes on tan- 
gible personalty expressly denied. The Court also refused to treat 
the tax as one on the securities comprising the trust res, and held 
that the sole issue was “ the right of the state to tax the beneficiary 
of a trust at her residence, although the trust may be created and 
administered under the laws of another state.” Having defined 
the issue in this manner, it invoked and applied the doctrine of 
mobilia sequuntur personam. Its theory of the nature of the tax 
at this stage was that it was on the beneficiary’s equitable estate, 
realized in the shape of income, and that, therefore, the case pre- 
sented “no difference in principle from the taxation of credits 
evidenced by the obligations of persons who are outside of the 
state, which are taxable at the domicile of the owner.” 

The prior decisions chiefly relied on were Fidelity & Columbia 
Trust Co. v. Louisville * and Kirtland v. Hotchkiss; *" the extra- 
legal factor playing the most decisive part in the decision was that 
the protection received by the recipient of the income from the 
taxing state justified the tax. The opinion contains some language 
suggesting that the Court construed the tax as one on the person 
measured by income; and this view gains some support from the 
reliance on the Fidelity & Columbia Trust Co. case, the opinion in 





85 Maguire v. Tax Comm’r, 230 Mass. 503, 120 N. E. 162 (1918). 
86 245 U.S. 54 (1917). 87 yoo U.S. 491 (1879). 
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which characterizes the tax therein involved as such a tax although 
holding it equally valid if treated as a tax on property. The opin- 
ion, however, contains much clearer intimations that the Massa- 
chusetts tax was dealt with as a tax on a property interest having 
its situs within the state. The Massachusetts court treated it as 
a property tax either on the beneficiary’s equitable right or on the 
income as received. 

The Maguire case, strictly construed, merely decided that, if 
certain factors existed, the domiciliary state could tax income re- 
ceived by a resident; it did not decide that such state could exer- 
cise the like power only if such factors existed, nor does any of its 
reasoning necessarily require the conclusion that the Court in- 
tended to lay down principles of exclusion as well as inclusion. 
There is even a justifiable doubt as to the scope of the inclusions 
defined by the Court. The scope of the includible income would 
be one thing if the case be construed as holding that income from 
property can be taxed if the property has its situs within the 
taxing state. It would be a different quantity if the case be con- 
strued to permit the domiciliary state to impose a personal tax on 
residents, measured by income from property, for the advantages 
received by them from the state, unless it should be held that the 
income from only such property as had its situs within the state 
could be included in measuring the amount of the tax. 

The state’s power to tax its residents on income derived from 
sources outside the state was rather cursorily discussed and :inade- 
quately treated in a Mississippi case in which the contention was 
advanced that the state’s income tax act, which imposed a tax on 
residents and domestic corporations with respect to their entire 
net income, was void insofar as it included income from business 
conducted without the state.** The court disposed of the argu- 
ment in a rather summary manner, taking the position that the 
question was determined in favor of the constitutionality of the 
provision by the decisions of the Supreme Court of the United 
States in the cases of Maguire v. Trefry*® and Shaffer v. Carter.*° 

The decision in the latter of these cases is clearly not in point, 
nor is there anything in its reasoning lending support to the posi- 





88 State v. Gulf, M. & N. R. R., 138 Miss. 70, 104 So. 689 (1925). 
89 253 U.S. 12 (1920). 40 252 U.S. 37 (1920). 
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tion taken by the Mississippi court. The opinion does state that 
“just as a state may impose general income taxes upon its own 
citizens and residents whose persons are subject to its control,” 
so may it also tax non-residents on income from local sources, but 
this is a rather slender thread on which to hang the sweeping con- 
clusion of the Mississippi court. The validity of its reliance on 
the Maguire case depends on the proper interpretation of that 
case, but its relevance is not so clear that it can be assumed with- 
out argument. It is true that Mississippi treats an income tax as 
generically an excise on the income producing activities, although 
admitting it partakes to some extent of the character of a tax on 
the person or property.** On that theory income becomes the tax 
measure rather than the tax subject. To what extent the decision 
can be sustained on that theory, or on the theory that the tax is 
an excise on the receipt of the income, has already been con- 
sidered.** It suffices at this point to state that the extent, if any, 
to which due process requires the localization of income for state 
income tax purposes was not discussed by the Mississippi court. 

The view that due process requires such localization is affirmed 
in an advisory opinion of the supreme court of New Hampshire.** 
That court held that, since a state can not tax realty located with- 
out its borders, and since a tax on rent is, under the Pollock cases,“* 
a tax on the realty from which derived, a state can not impose an 
income tax on the rent from such realty even when received by a 
resident of the taxing state. It also dogmatically asserted that a 
state could not tax its residents on income derived from tangible 
personalty having its situs without the state. 

The theory of the New Hampshire court is that income from 
property is localized in the state in which the property from which 
the income is derived has its situs, and taxable by that state only. 
There is no indication as to whether it would reach the same con- 
clusion if the income from the property were merged into the 
income from a business, in which such property was em- 
ployed. Neither does the opinion throw any light on whether due 





41 Hattiesburg Grocery Co. v. Robertson, 126 Miss. 34, 88 So. 4 (1921). 

42 See pp. 1076-77, supra. 

43 In re Opinion of the Justices, 149 Atl. 321 (N. H. 1930). 

44 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895), 158 U. S. 
6or (1895). 
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process requires localization of income from other than property 
sources. 

The conception of situs as a jurisdictional factor was also 
stressed in a comparatively recent Massachusetts case.** The 
issue in the case was the jurisdiction of that state to tax resident 
trustees of a trust, created by the will of a-testator who had died 
domiciled in New York, on gains realized from the disposition of 
some of the trust’s intangible assets. The gains were being ac- 
cumulated under the terms of the trust for the benefit of unascer- 
tained persons and were thus taxable to the trustees under the 
Massachusetts statute. The trustees had been appointed by a 
New York court. The complaint in the proceedings for the abate- 
ment of the tax alleged that the trust was a New York trust,** that 
the trustees had to account to the New York court, and that they 
were liable in New York to a tax on this income which they had 
paid. The opinion states neither the place where the securities 
were kept nor where those sold were disposed of. 

The decision that Massachusetts had no jurisdiction to impose 
the tax is supported by a variety of reasoning. One of its basic 
elements is that it was within the power of New York to give a 
New York situs for tax purposes to the intangible property of a 
New York decedent, whose will was there allowed, while such 
property was in the custody of trustees appointed by, and respon- 
sible to, its courts, and that New York had done so. The power 
of New York to do this is supported by the argument that Massa- 
chusetts would claim the same power, and that considerations of 
interstate comity required it to accord it to other states. The 
principle that the situs of intangible property held in trust is at 
the domicil of the trustee *’ was held to be inapplicable because a 
dominating law had fixed its situs where the trust had been created 
and was being administered. The court does not specifically 
identify this dominating law, but the reference is presumably to 





45 Hutchins v. Commissioner of Corp. & Tax., 172 N. E. 605 (Mass. 1930), 
(1931) 44 Harv. L. Rev. 475. 
46 It is this to which the court refers in its statement that the New York laws 
had established the “situs of the trust” for tax purposes in New York. This 
seems a rather inartistic use of the term “ situs”; all that the court seems to 
have meant was that New York law had established New York as the principal 
place for administering the trust. 
47 See Welch v. Boston, 221 Mass. 155, 109 N. E. 174 (1915). 
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New York law rather than the principles of the due process clause. 
It is from these premises that the court drew the inference that 
Massachusetts had no jurisdiction to tax. 

The opinion contains no reference to any constitutional pro- 
vision, but may reasonably be taken to indicate the court’s view 
that due process limits Massachusetts’ power in the manner, and 
for the reasons, specified in the opinion. The soundness of its 
theory that one state can by its own act limit the situs of intan- 
gibles in this fashion, however questionable, is immaterial for pres- 
ent purposes. What is significant is that the absence of power to 
tax the gains derived by the legal owner of property from its sale 
is correlated with an absence of the situs of such property within 
the taxing state. 

The case under consideration involved income in the form of 
gains from the sale of intangibles. The stress on the factor of 
situs makes it quite probable that the court would deny the domi- 
ciliary state the power to tax gains from the disposition of tan- 
gibles having no situs within the state. The same emphasis on the 
factor of situs would seem to require denying the state of the 
owner’s domicil the power to tax the periodically recurring income 
from property with its situs outside the state. This Massachusetts 
case is in its theory and implications quite in line with the position 
taken by the New Hampshire court in the advisory opinion already 
discussed as to limitations on the power of the domiciliary state to 
tax income. 

The case last discussed also considered the taxability to a resi- 
dent trustee of gains being accumulated for unascertained persons 
under a trust established by a person dying domiciled within the 
District of Columbia, where the trust was being administered. 
There were three trustees of whom one only was a resident of 
Massachusetts. The only jurisdictional issue considered was the 
power of Massachusetts to tax the resident trustee on the whole 
amount of the gain. The complaint in the abatement action did 
not aver that the trust had had its situs fixed within the District 
of Columbia, and the court accordingly developed a different ap- 
proach from that employed for the New York trust. It denied 
the state’s power to tax the whole gain principally to avoid its 
multiple taxation which, it held, would contravene the theory that 
correlates taxation with protection afforded by the taxing state. 
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It also invoked the argument that there was no showing that the 
entire gain had been received by the resident trustee. The opin- 
ion does not disclose whether Massachusetts would have been per- 
mitted to tax such part of the gain as was actually received by the 
resident trustee, nor suggest any theory on which that factor 
would be relevant. The reference to it has only enhanced the 
difficulty of discovering the real basis for the decision. It sug- 
gests numerous questions whose treatment is best deferred to a 
later point in the discussion. It is sufficient now to state that the 
decision is significant principally because it has injected the factor 
of multiple taxation into the problem of defining the domiciliary 
state’s jurisdiction to tax income. Its importance does not lie in 
having formulated a theory as to the function of that factor in 
developing solutions for these jurisdictional problems. 

There is a Wisconsin decision ** which should be considered in 
conjunction with that just discussed. It was therein decided that 
it did not violate due process for Wisconsin to tax a resident 
trustee, which held the securities within the state, on that part 
of the income from those securities which was from local sources. 
The trust had been established under the will of a person who had 
died domiciled within the state, and the trustees were rendering 
accounts to its courts. The income was distributable to a non- 
resident beneficiary who was also a co-trustee, and there was also 
another non-resident trustee. The court specifically stated that 
the facts last referred to did not change the character of the fund 
as taxable income, and it may be inferred from its decision that 
they did not affect Wisconsin’s power to tax it to the resident 
trustee. The only other indication of the court’s theory is its 
statement that Union Refrigerator Transit Co. v. Kentucky * did 
not apply and its reference to the fact that income taxes seemed 
to have been expressly reserved in the opinion in that case. The 
decision is consistent with a theory that the domiciliary state can 
tax the income from any property having its situs within the state, 
or employ such income as a measure of an excise or personal tax 
on residents, but it can not be proved that the court had any such 
theory in mind in deciding the case. The decision would un- 









48 State ex rel. Wisconsin Trust Co. v. Widule, 164 Wis. 56, 159 N. W. 630 
(1916). 
49 199 U.S. 194 (1905). 
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doubtedly be sustained by the federal Supreme Court. It suggests 
that the danger of multi-state taxation of income received on their 
intangibles by trusts with trustees residing in different states is 
sufficiently real to give considerable force to the Massachusetts 
court’s desire to develop a theory restricting the power of the 
states whose only claim to tax the income is the residence of one 
of the trustees within it. The Wisconsin decision is, however, a 
quite unsatisfactory datum for developing a theory of the constitu- 
tional basis on which a domiciliary state can impose an income tax 
on residents, or for defining the limits beyond which it can not go 
in that matter. 

It is apparent that the law as to the income on, or with respect 
to which, a state can tax its residents is still in an embryonic state 
and replete with conflicting theories. All courts would probably 
agree with the Massachusetts view that the resident can not be 
taxed on income from non-local sources received prior to his resi- 
dence within the state.°° Most of them would probably follow 
Maguire v. Trefry in permitting a resident to be taxed on income 
from intangibles having their situs within the state, and would 
extend that theory to income from tangibles with a local situs, 
even though the Massachusetts court in the Hutchins case limited 
the application of the doctrine in order to avoid multi-state taxa- 
tion of the same income. It is doubtful that many would extend 
the domiciliary state’s power to include every kind of income from 
every source received while a resident as the Mississippi and 
South Carolina™ courts have done. It can not yet be said to 
have been definitely determined that due process requires income 
received by residents from tangible property to be localized where 
the property has its situs as was held by the New Hampshire court, 
nor that the same principle holds for income received by residents 
from intangibles as was decided by the Massachusetts court in 
the Hutchins case. 

It is also clear that the decided cases furnish no consistent 
theory for obtaining solutions for the many unsolved problems 
that remain, nor even for stating the law developed in those very 
cases themselves. The development of a degree of system in the 
law on this jurisdictional matter demands a more fundamental 





50 See p. 1077, supra. 51 See p. 1076, supra. 
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analysis of the problem than the decided cases have given it. The 
limits on a state’s power to impose income taxes on its residents 
are likely to be defined as the result of such an analysis and the 
employment of analogies and principles developed in connection 
with the jurisdictional problems raised by other taxes. Any at- 
tempt to plot the curve along which future decisions will fall in- 
volves predictions that time may prove erroneous, especially be- 
cause of the presence of imponderable factors about which we 
know little more than that they are present and may affect the 
result. The attempt will, however, be made. 


IV 





The forecast of decisions on problems not yet passed on by the 
court of final resort must necessarily proceed on the basis of 
some assumptions. The probable correctness of the predictions 
will be enhanced if assumptions are selected that have received 
judicial recognition and if due account be taken of limitations 
already developed in connection with reasoning from those as- 
sumptions. The most important assumption for present purposes 
can be derived from the trend evidenced in the Supreme Court’s 
decisions to construe the due process clauses so as to prevent, or 
at least reduce, the possibility of multi-state taxation of the same 
economic interest. It has recently been employed to prevent 
multi-state taxation of intangibles as well as tangibles, but this 
extension has been made over the protests of an able minority so 
that its use as a premise for deriving new applications in this field 
is fair matter for debate.** , 

The Supreme Court has in the past promoted this policy by 
limiting the jurisdiction of both the non-domiciliary and the 
domiciliary states. It has done so in part on the theory that each 
state encountered at its borders the taxing power of other states,”* 








52 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930); Baldwin v. 
Missouri, 281 U. S. 586 (1930) ; Beidler v. South Carolina Tax Comm., 282 U.S. 1 
(1930). For a discussion of other methods of restricting multi-state taxation of 
income, see Maguire, Relief from Double Taxation of Personal Incomes (1923) 
32 Yate L. J. 757. 

58 See dissenting opinions in Farmers Loan & Trust Co. v. Minnesota; Baldwin 
v. Missouri, both supra note 52. 
54 Cook v. Tait, 265 U.S. 47 (1924). 
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and in part on theories based on conceptions of reasonableness in 
the exercise by a state of its factual power to effectuate its will.” 
It seems quite unlikely that it will permit the domiciliary state to 
tax its residents’ income irrespective of the claims of other states 
in which the income may reasonably be construed to have arisen 
and regardless of considerations of the reasonableness of the tax- 
ing state’s exertion of bare power. Some theory of the localiza- 
tion of income is almost certain to be developed that will function 
for income taxes as have the conceptions of situs for property taxes 
and of the place where privileges are exercised for excise taxes.*° 

There is no doubt that the economic interest realized in the 
receipt of income or represented by the power to control it and 
its disposition bears some legal relationship to the domiciliary 
state of the recipient or the person having such powers over it, 
and that this is true regardless of its class and generally irrespec- 
tive of its derivation from non-local sources. The income will 
generally be received by the recipient within that state, or its dis- 
position controlled by acts originating therein. But the decisions 
warrant the conclusion that not every legal relation of a state to 
an economic interest justifies its taxation by that state. The sub- 
stance of the recent decisions in Farmers Loan & Trust Co. v. 
Minnesota," Baldwin v. Missouri,* and Beidler v. South Carolina 
Tax Comm.,” is that the relation may be too attenuated to predi- 
cate on it a power to tax. The decisions in Frick v. Pennsylvania” 
and Union Transit Co. v. Kentucky“ show this principle opera- 
tive in limiting a domiciliary state’s power.” 

If the legal relation of the domiciliary state to income from non- 
local sources is to be accepted as a sufficiently substantial one to 





55 See particularly Selliger v. Kentucky, 213 U.S. 200 (1909). 

56 Any theory of the localization of income will necessarily involve something 
more than determining a mere issue of fact. As in the case of the conception of 
“ situs ” in connection with property and inheritance taxes, it will involve developing 
a legal construction on the basis of selected facts. 

57 280 U. S. 204 (1930). 

58 281 U.S. 586 (1930). 

59 282 U.S. 1 (1930). 

60 268 U.S. 473 (1925). 

61 r99 U.S. 194 (1905). 

62 It is not intended by this to convey the idea that the reasoning in these 
cases is formulated in terms indicating this approach. The statement is rather a 
redescription of their results in terms of subsequently formulated theories. 
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support its taxation of such income, multi-state taxation thereof 
will be avoidable only by depriving of their power to tax it those 
other states whose legal relations to it are no less substantial and 
whose economic relations to it are more intimate. This is not 
very likely to happen since the Supreme Court has already af- 
firmed the non-domiciliary state’s power.** The considerations in 
support of this position are too adequate to hope for their reversal. 
If, then, multi-state taxation of income is to be prevented, in whole 
or in part, the domiciliary state’s power to tax income from non- 
local sources will have to be limited. 

The Supreme Court has frequently adverted to the evils of 
multiple taxation,®** but the strongest and most detailed statement 
of its position thereon is that found in the opinion of Mr. Justice 
McReynolds in Farmers Loan & Trust Co. v. Minnesota, already 
cited. It is there stated that primitive conditions have disap- 
peared, that business is now conducted on a national scale, and 
that a large part of the national wealth is now invested in securities 
whose protection against discriminatory, unjust and oppressive 
taxation is a matter of the greatest moment. It is clear from the 

_ decisions that the taxation by more than one state of the same ulti- 
mate economic interest is not the thing aimed at. A stockholder’s 
interest ultimately rests on the corporate assets, but the Court has 
not yet taken, and is not likely ever to take, the position that two 
states can not tax these different legal interests in the same ulti- 
mate economic interest. The thing aimed at is the taxation by 
more than one state of the legal interest representing a single 
economic interest of a given person. This means, as applied to 
income taxes, that the fact that dividends represent a mere redis- 
tribution of an old, rather than the creation of a new, ultimate 
economic interest, is no reason why the same or different states 
may not impose a tax on both transactions. 

Hence the question is as to how far the Supreme Court is likely 
to restrict to one state the power to tax the receipt by a given 
person of a given part of the income whether that occur in con- 

nection with its original creation or its subsequent distribution. 

If the considerations adduced in the case last mentioned justify a 

tule preventing multiple inheritance taxes on a single succession 








83 See p. 1080, supra. 64 See cases cited in notes 52, 60, 61, supra. 
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to property despite the fact that such taxes operate at infrequent 
intervals, even more would they justify a principle preventing 
multiple income taxation levying an annually recurring charge. 
It may be safely assumed that the Court will find the evils of 
multiple income taxes no less serious than those connected with 
multiple inheritance taxes, and will respond to that view by de- 
veloping principles which will prevent, or at least reduce, it. 
Theories developed for other taxes offer convenient analogies 
for translating the Court’s hostility to multiple taxation into rules 
and principles specifically devised for making that policy effective 
for income taxes. The result is being achieved for inheritance 
taxes by localizing the privilege which is taxed in the state in 
which the property passing has its situs. There should be no 
difficulty in localizing income from property in the state in which 
the property has its situs. It is quite probable that the Court will 
deny the domiciliary state power to tax income from tangibles 
having no situs within it as the New Hampshire court has already 
done. The only claims the domiciliary state might make are that 
such income received or controlled by a person within it should 
in fairness be considered in determining his ability to contribute 
to the state’s revenues, and that, while it may not protect the 
economic activities producing the income, it does protect the re- 
cipient in its enjoyment.®° These considerations have, however, 
received more emphasis in the dissenting opinions than in the pre- 
vailing opinions in recent cases,°* and would probably be ignored. 
The problem is not as simple for income from intangibles. The 
recent decisions show a trend towards favoring the state of the 
decedent’s domicil in imposing inheritance taxes or: the succession 
to bonds, notes, bank deposits, and open accounts, wherever such 
credits have no business situs within the non-domiciliary state.*’ 
The application of similar conceptions to income taxes would 
mean that the interest on such credits could be taxed by the state 
of their owner’s residence. The denial of the power to tax such 
income to the state of the debtor’s domicil, and the state in which 
the evidences of such credits are kept, would involve no economic 





85 See Holmes, J., dissenting, in Safe Deposit & Trust Co. v. Virginia, 280 U. S. 
83, 97 (1929), to the effect that taxes are generally imposed for benefits received. 

66 See note 53, supra. 

87 See cases cited in note 52, supra. 
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injustice to them insofar as they rested their claim to tax solely on 
those factors. The economic claim of the state in which the 
debtor has invested the proceeds of the loans to tax the interest 
seems adequately recognized by permitting it to tax the earnings 
from such investments to the debtor,®* and it is not likely that the 
legal argument that for it to tax the interest would be analogous 
to imposing a property tax on a non-resident mortgagee’s interest 
in lands within it will prevail.°° The probabilities favor the view 
that the domiciliary state will be permitted to tax its residents on 
such income, and that the other states will be denied it. 

This does not apply to credits having a business situs in a non- 
domiciliary state, whose economic claims to tax such interest seem 
stronger than those of the domiciliary state. The answer to the 
question whether the domiciliary or non-domiciliary state or both 
will be allowed to impose property and inheritance taxes on such 
credits is in suspense, and the treatment of the income from such 
credits will probably follow the lines that will be laid down in 
connection with those other taxes. 

A similar uncertainty surrounds the treatment of dividends re- 
ceived by a resident from foreign corporations. It is certain that 
the Court will no more permit the states in which arise the earn- 
ings from which the dividends are paid to tax them solely on that 
basis than it has permitted states to impose inheritance taxes on 
the succession to stock merely on the basis of the presence of cor- 
porate assets within them.*® The economic interest of such states 
is sufficiently guarded by permitting them to tax the corporate 
earnings within them. Hence the issue lies between the states of 
the recipient’s and the corporate domicil. The economic claims 
of the latter are much weaker than those of the former. Existing 
legal analogies are in its favor. Its claim to impose inheritance 
taxes on the transfers of the corporate shares has been recognized 
as superior to that of the state of the decedent’s domicil.” But 
that decision, which permitted both states to tax, antedates the 





68 This argument does not apply where the debtor has invested the loan in 
durable consumer’s goods, except insofar as such state is permitted to include in 
the debtor’s income the rental value of such goods. It undoubtedly has that power. 

69 Savings & Loan Soc. v. Multnomah County, 169 U. S. 421 (1898). 

70 Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69 (1926). 

71 Frick v. Pennsylvania, 268 U.S. 473 (1925). 
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development of the trend against multi-state taxation of intan- 
gibles. And the technical arguments for preferring the former 
state do not apply to income taxes. It is to be hoped that, if multi- 
state income taxation of dividends is to be prohibited, the Court 
will decide the jurisdictional issue in favor of the state of the 
recipient’s domicil. There is no sound reason for removing such 
income from its taxing power merely to favor a state having at 
best a purely formal claim to tax it.” 

The difficulties raised in the case of dividends are minor com- 
pared with those connected with the taxation of income received 
by a resident beneficiary from trust property having no situs 
within it. The beneficiary’s interest under a trust is deemed a 
property interest having its situs at his domicil, and the income 
he receives can be there taxed.”* Will the state in which the trust 
is being administered, or that in which the trust property has its 
situs, be permitted to treat a non-resident’s equitable interest as 
having a situs within it? The former has been permitted to impose 
an inheritance tax on the succession to such an equitable interest,“* 
and there is as much reason for granting the latter the power to 
treat the equitable interest as having a situs within it for tax pur- 
poses as for thus treating a non-resident mortgagee’s interest in 
lands within it. This possible multiple taxation of the benefi- 
ciary’s receipt of trust income will probably be prevented by 
limiting its taxation to the domiciliary state. 

But trust income passes to the beneficiary through the trustee, 
who will first have received it either actually or constructively.” 
Will the tendency to suppress multi-state taxation extend to pre- 
venting the taxation of the income to the trustee as it is received 
by him, or will it be held that the two distinct legal transactions 
can each be subjected to an income tax? In dealing with property 
taxes the Court has recognized the cestui’s interest as an interest 





72 If the analogy of the Frick case were applied to income taxes on dividends, 
the state of the corporate domicil would be permitted to tax the entire dividend, 
and the state of the recipient’s domicil to tax the dividend diminished by the 
amount of income tax paid to the former state either because of such dividend or 
with respect to it. 

73 Maguire v. Trefry, 253 U. S. 12 (1920) ; see p. 1086, supra. 

74 Thorne v. State, 145 Minn. 412, 177 N. W. 638 (1920). 

75 For a case involving constructive receipt, see State v. Phelps, 172 Wis. 147, 
176 N. W. 863 (1920). 
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separate from the trustee’s interest in the trust property for tax 
purposes.”* There is no reason for not dealing in the same manner 
with the separate income transactions above defined, and such will 
probably be the ultimate decision. If so, this furnishes a good 
reason for declining to permit the state that taxes the income to 
the trustee to tax it also to the cestui unless that state is the latter’s 
domicil. 

This raises questions as to which state should be allowed to tax 
the income to the trustee. A simple solution would be to treat the 
trustee as the owner and to treat the income in the same manner 
as if he owned it freed from the trust. But the Massachusetts 
decision in the Hutchins case introduces a disturbing factor, based 
on a recognition of the claims of the state of the trust’s principal 
administration or at least of the state in which is being admin- 
istered the property whose income is in question. The claims of 
that state seem justified, and, because of that fact, it would be 
unusually hazardous to predict the final answers to these questions 
until more data are available. What has been stated as to trust 
income is equally applicable to the income of decedent estates dur- 
ing the period of administration, except that the state of principal 
administration will almost certainly be held to be that in which 
income from intangibles will be held taxable if the Court decides 
to permit its taxation in one state only. 

There is no authority, other than the decisions and dicta an- 
nouncing a state’s power to tax its residents on their entire in- 
come, on the question of the domiciliary state’s power to tax resi- 
dents on business income from non-local sources. If the business 
consists wholly of holding property and collecting the income 
therefrom, reason suggests applying whatever principles may be 
finally worked out for income from property sources. If, however, 
the income is derived from other forms of business activity, then 
other factors may have to be considered. There is no doubt that 
the economic claims of the state in which the income-producing 
activities are prosecuted are superior to those of a state whose 
only claim rests on the residence within it of the entrepreneur who 
will probably either receive or control the disposition of such 
income therein. Does due process require that such income be 





76 See Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83 (1929). 
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taxable only by the former state? It has been held that the 
decedent’s domiciliary state may tax the succession to his interest 
in a partnership conducted wholly in another state.” How far 
can this case be used as an analogy from which to derive that 
state’s power to tax the owner on the recurrent annual gains from 
such business, particularly since it antedated the decisions an- 
nouncing the Court’s stand against multi-state taxation? It is 
established that the state in which the income-producing activities 
occur can tax it."* To permit the domiciliary state also to tax it 
will produce multiple taxation of the same income transaction. 

What has been said as to business income is equally applicable 
to compensation for personal services rendered outside the domi- 
ciliary state. To refuse to permit that state to tax these classes 
of income from non-local sources will seriously impair its powers 
to distribute its tax burdens on the basis of ability to pay. The 
same is, of course, true if it is deprived of its power to tax income 
from non-local property sources, but it will be true to a lesser 
degree if it is left with power to tax the income from intangibles. 
The argument that an income tax realizes the principle of ability 
to pay has at times been incidentally used in cases involving juris- 
diction to impose such tax,” but this premise would justify taxing 
a resident on all his income, a position the Supreme Court is not 
likely to sustain. 

The power of the domiciliary state to tax intangibles has at 
times been supported by the argument that this species of wealth 
is likely to escape taxation unless there taxed,*° and the same con- 
sideration has been invoked in favor of permitting the taxation of 
credits in the state in which their evidences were kept.** This 
would seem to be a valid reason for permitting the domiciliary 
state to tax income from isolated business transactions conducted, 
or occasional personal services rendered, in a non-domiciliary 
state, but would not apply with the same force to the income from 
a business or the performance of personal services continuously 





77 Blodgett v. Silberman, 277 U.S. 1 (1928). 

78 Shaffer v. Carter, 252 U.S. 37 (1920). 

79 Maguire v. Tax Comm’r, 230 Mass. 503, 120 N. E. 162 (1918); Shaffer v. 
Carter, 252 U.S. 37 (1920). 

8° Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 

81 See opinion of Mr. Justice Stone in Baldwin v. Missouri, 281 U. S. 586, 
596-99 (1930). 
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carried on without the state, nor to income from tangibles. It 
is apparent, however, that it is difficult to discover any very cogent 
reasons for permitting the domiciliary state to tax business and 
service income from non-local sources that would not apply to 
income from non-local property sources. The Court is not going 
to reverse its position permitting taxation by the state in which 
the income-producing activities occur. The absence of as impos- 
ing an array of analogies as is available for income from property 
makes it practically impossible to predict with any assurance of 
success how the Court will determine these unsettled issues as to 
the domiciliary state’s power to tax business and service income 
from non-local sources. 

One further question may be suggested. Most business income 
is in part due to the employment of property in business. Should 
a part of the business income be allocated to the property em- 
ployed and follow the rules that may be developed for income 
from property sources, or should the whole income be treated as 
business income? This problem will become important only if 
different principles are developed for defining the domiciliary 
state’s power to tax these two classes of income. It would be rash 
even to venture an answer. 


The preceding discussion has aimed to present the existing law 
as to a state’s power to tax the income of both residents, including 
domestic corporations, and non-residents, including foreign cor- 
porations. The lacunae in the law have been indicated, and the 
lines of legal and economic analysis relevant in developing the 
law for closing those gaps have been sketched. The suggestions 
that have been advanced, and the predictions that have been 
hazarded, must necessarily be regarded as tentative. Future de- 
cisions alone can determine the degree of their error. It is, in any 
event, clear that the law, particularly with respect to the domi- 
ciliary state’s power, is still largely a matter for the future.* 


Henry Rottschaefer. 


UNIVERSITY OF Minnesota LAw SCHOOL. 


82 For other discussions of the jurisdictional aspects of state income taxes, see 
Day, The Taxable Situs of Income (1922) 8 Corn. L. Q. 36; Maguire, supra note 52; 
Kessler, Some Legal Problems in State Personal Income Taxation (1925) 34 YALE 
L. J. 759, 863; Income Tax on Non-residents (1918) 15 A. L. R. 1131. 








HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE $4.60 PER ANNUM 75 CENTS PER NUMBER 








Editorial Board 


Paut A. FrEeunp, President HucH McDrarmp RitcuHey, Treasurer 

DanrEL Monrriep SANDOMIRE, Note ALEXANDER Boyp Hawes, Case Editor 
Editor Srncrair Hatca, Legislation and Book 

Battey ALDRICH Review Editor 

FREDERICK BAUM HERBERT S. Marks 

ERNEST J. BROWN ARTHUR MimppLeTon MILLER 

Joun J. Forp Horace Pratt Moutton 

Max FrREuND JoHN Mutrorp 

Rosert W. HANKINS Louis STERLING PEIRCE 

JEROME R. HELLERSTEIN A. Arnotp Raum 

Joun H. HoLianps GerorcE ROSIER 

SwneEy JosEPpH KAPLAN LEsTER P. SCHOENE 

Mitton Katz JosePpH SHULSKY 

Davin Litoyp KREEGER Metvin H. SIEcEL 

LAWRENCE STANLEY LESSER Rosert L. STERN 

SaMvuEL Hirton Levy Cartes H. WELLEs, 3D 

CHarLES CHALMERS MACLEAN, Jr. Everett I. W1Ix11s 

Epwarp JosepH McGratty, Jr. WILL1AM STERLING YOUNGMAN, JR. 








CONTRIBUTORS TO THE MAY ISSUE 


AusTIN WAKEMAN Scott, A.B., Rutgers, 1903, LL.B., Harvard, 1909. 
Editor of Cases on Trusts (2d ed. 1931). Author of Resulting Trusts 
Arising Upon the Purchase of Land (1927) 40 Harv. L. Rev. 669, Testa- 
mentary Directions to Employ (1928) 41 id. 709, Parol Extinguishment of 
Trusts in Land (1929) 42 id. 849, Trusts and the Statute of Wills (1930) 
43 id. 521, and of numerous other articles in this and other periodicals. Re- 
porter on Trusts for the American Law Institute. Story Professor of Law 
in Harvard Law School. 

A. A. Bert, Jr., A.B., Harvard, 1913, LL.B., 1916. Author of StupIEs 
IN THE LAW OF CORPORATION FINANCE (1928), CASES AND MATERIALS ON 
CORPORATION FINANCE (1930), Compensation of Bankers and Promoters 
Through Stock Profits (1929) 42 Harv. L. Rev. 748, and of many articles 
in various periodicals. Associate Professor of Law in Columbia Law School. 
Member of the New York Bar. 

Henry RottscHaerer, A.B., Hope, 1909, J.D., University of Michigan, 
1915, S.J.D., Harvard, 1916. Editor of CAseEs ON THE LAW OF TAXATION 
(1929). Author of Federal Taxation of Exempt Income (1924) 8 Minn. L. 
Rev. 112, The Field of Government Price Control (1926) 34 YALE L. J. 438, 
The Concept of Income in Federal Income Taxation (1929) 13 Minn. L. REV. 
637, and of other articles in various periodicals. Professor of Law in Uni- 
versity of Minnesota Law School. 





NOTES I103 


CooLipcE v. Lonc: A CRITERION OF RETROACTIVITY IN INHERI- 
TANCE TAXATION. — Inheritance taxation, an ancient mode of re- 
plenishing the government coffers,’ has, since the advent of the twen- 
tieth century, become increasingly appealing to legislative bodies.’ 
Within recent years, innumerable statutory devices designed to close 
all roads of escape have been adopted *—provisions which, for tax 
purposes, classify with inheritances a variety of transfers testamentary 
in substance though not in form.* The recent decision of the Supreme 
Court in Coolidge v. Long,’ however, presents an obstacle to the 
complete attainment of this goal. 

The facts deserve careful statement. An irrevocable trust had been 
created reserving to the settlors a life income, the remainder to be 
divided among their five sons; provided, that if any one of them pre- 
deceased the surviving settlor the deceased son’s share was to go to 
his heirs. After the creation of the trust but prior to the death f 
the surviving settlor a Massachusetts statute was passed levying a 
succession tax upon the receipt of such property in possession and 
enjoyment. A bare majority of the Court ° held the tax retroactive and 
hence unconstitutional — violative of both the due process and the 
contract clauses. The latter ground seems untenable in view of the 
doctrine, long since settled, that the imposition of a tax does not 
impair the obligations of a contract.’ On the other hand, the rule that 
a retroactive excise violates the due process clause has been definitely 
established by Untermeyer v. Anderson,® whatever might formerly 





1 Under the feudal system the “ relief” represented the sum paid by the vassal 
to the lord in order that he might succeed to the property of his ancestor. See 
HotpswortH, HistoricaL INTRODUCTION TO THE LAND Law (1927) 30. Death 
duties, as an imposition by the state, have been known in England since 1694. See 
Hanson, Deato Duties (6th ed. 1911) c. 1. And in the United States the legisla- 
tion dates back at least as far as 1797. See Act of July 6, 1797, c. 11, 1 STAT. 527. 

2 Inheritance tax statutes at present exist in one form or another in forty-seven 
states and territories. See GLEASON AND Oris, INHERITANCE TAXATION (4th ed. 
1925) 968; PINKERTON AND MiiisaApps, INHERITANCE AND EsTATE TAXES (1926) 
531. ) 

3 Such provisions, some more comprehensive than others, exist in forty-one 
states and territones. For a collection of the statutes, see the dissenting opinion of 
Mr. Justice Roberts in Coolidge v. Long, 51 Sup. Ct. 306, 313, n.1 (1931). 

4 Perhaps the most comprehensive of these legislative enactments is the federal 
estate tax which includes in its purview (1) gifts made in contemplation of death, 
(2) transfers intended to take effect in possession and enjoyment at the donor’s 
death, (3) property passing under powers of appointment, (4) money received as 
insurance, (5) transfers of the interests of surviving spouses (by way of dower, 
curtesy, or tenancy by the entirety). Act of Feb. 26, 1926, c. 27, § 301, 44 STAT. 
69, 26 U. S. C. Supp. III, § 1092 (1929). 5 sx Sup. Ct. 306 (1931). 

6 A most able and exhaustive dissenting opinion was written by Mr. Justice 
Roberts, with whom concurred Mr. Justice Holmes, Mr. Justice Brandeis and 
Mr. Justice Stone. 

7 Chanler v. Kelsey, 205 U. S. 466 (1907); Moffitt v. Kelly, 218 U. S. 400 
(1910). ; 

8 246 U.S. 440 (1928). A gift tax had been imposed upon the donor in respect 
to an inter vivos transfer completed prior to the passage of the taxing statute. All 
control and beneficial use had passed from the donor prior to the attempt to tax. 
The identical situation existed in Nichols v. Coolidge, 274 U. S. 531 (1927). This 
case dealt, under the federal estate tax, with the same trust involved in the case of 
Coolidge v. Long. The inquiry under the estate tax must be, has the donor so 
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have been urged to the contrary. But even this difficulty is absent 
in the Coolidge case. Because of the divestment clause important 
economic benefits actually shifted on the death of the settlors after 
the passage of the tax statute *° and this, by the clear implication of 
such cases as Tyler v. United States ** and Chase Nat. Bank v. United 
States,” afforded a suitable occasion for the imposition of an excise." 
In considering whether or not a proper taxable occasion existed it is 
immaterial that the tax was not upon the exercise of any privilege.’ 
Nor can it be urged as a valid objection that the tax burden was un- 
avoidable.*® Neither the exercise of a privilege nor the avoidability 





fully divested himself of control and enjoyment of the property that nothing re- 
mains to pass from him at his death? Clearly in the Nichols case the answer was 
in the affirmative and consequently the tax operated retroactively. 

9 See Notes (1926) 40 Harv. L. Rev. 118; (1928) 28 Cor. L. Rev. 777. 

10 Since each donee’s interest was defeasible if he predeceased the settlor, it is 
obvious that important benefits accrued upon the termination of the possibility of 
divestment. It may be observed that what the donees received by the death did 
not equal the full capital value of the gift, due to the decided probability that they 
would have survived the donors. On the narrow ground, then, that Massachusetts 
attempted to tax the full capital value, and hence more than the donees actually 
received, the result in the Coolidge case might be justified. In determining the 
actual economic benefit received by the donees, it is of no importance that the life 
estate which had originally been reserved to the settlors had been assigned to the 
donees prior to the settlors’ death. That estate terminated with the death of the 
surviving, settlor, and the donee, at the death, actually received a fee. The result 
would be different if the donees had obtained a life estate for their own lives. 
There the economic benefit shifting at death would indeed be very slight. Of course, 
if the remainder in the donees had not been subject to divestment, the life interest 
being in the donor, no really convincing argument could be put forth upon the 
economic benefit theory to hold the tax valid. The only possible benefit would 
accrue if the donor should die prior to his normal expectancy. 

11 281 U. S. 497 (1930). The case arose under the federal estate tax under a 
provision that upon the death of one of two tenants by the entirety there should 
be included in the amount of the decedent’s estate the value of the joint estate. . . . 
Obviously at the death of one tenant nothing descended to the survivor. Technically 
there was no succession. The only basis for the decision allowing the tax is the 
shift of economic benefits. Though in that case the tax statute had been passed 
prior to the creation of the tenancy this should not make a difference. See (1930) 
44 Harv. L. Rev. 130. And it has since been so held. Third Nat. Bank & Trust 
Co. v. White, 45 F.(2d) 911 (D. Mass. 1930) ; Slocum v. Commissioner of Int. Rev., 
U. S. Daily, July 31, 1930, at 1722 (B. T. A.). 

12 278 U.S. 327 (1928). 

18 In support of this position, see Rottschaeffer, Taxation of Transfers Intended 
to Take Effect in Possession and Enjoyment at the Grantor’s Death (1930) 14 
Minn. L. Rev. 622. For a contrary view, see Chubb, Retrospective Succession Taxes 
(1925) 10 St. Louis L. REv. 249. 

14 Tt has been suggested that an indirect tax may be imposed only upon the 
exercise of a privilege. Amberg, Retroactive Excise Taxation (1924) 37 Harv. L. 
Rev. 691, 694. The cases, however, indicate many situations where excises not based 
upon the exercise of any privilege have been upheld. Knowlton v. Moore, 178 U.S. 
41 (1900); Flint v. Stone Tracy, 220 U. S. 107 (1911); Bromley v. McCaughn, 
280 U.S. 124 (1929); see Note (1928) 28 Cor. L. Rev. 777. 

15 This must be accepted as true since New York Trust Co. v. Eisner, 256 U. S. 
345 (1921), establishing the validity of the federal estate tax. The only way of 
avoiding this tax is to arrange not to have any property when the tax falls due — 
a device which could have been employed in the Coolidge case. Cf. Flint v. Stone 
Tracy, 220 U. S. 107 (1911); see Note (1926) so Harv. L. Rev. rta. And even 
this device might not help, for the donor could be subjected to a federal gift tax 
imposed largely to prevent avoidance of the estate tax. Bromley v. McCaughn 
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of the tax is a necessary requirement for the imposition of an ex- 
cise.*® 

The Coolidge case must accordingly stand for the proposition that 
the receipt of benefit is in itself insufficient. But on this view it is 
difficult if not impossible to distinguish earlier cases, the binding au- 
thority of which the Court expressly recognized. Where the settlor 
of a trust reserves a right of revocation it is unquestioned law that 
his estate may be subjected to a tax imposed subsequent to the settle- 
ment.*? And in Saltonstall v. Saltonstall ** a similar tax imposed upon 
the donee was upheld even though the exercise of the power of revo- 
cation was conditioned upon the consent of the trustee.1® The Court 
attempts to distinguish the Coolidge case on the ground that here the 
deed settled the disposition of the property beyond the control of 
any party. But in both cases an economic benefit accrued to the donee 
upon the death of the settlor.2° From the former’s point of view it is 
of little consequence whether his interest might previously have been 
defeated by an act of man or by the whim and caprice of the Fates. 
To him payment of the tax in both situations must be alike; due process 
in one would seem to establish due process in the other. 

Wright v. Blakeslee ** is convincing evidence that the absence of a 
power to alter the disposition is unimportant. There property had been 
devised to a life tenant with remainders over to her children if they 
survived her. A statute enacted subsequent to the testator’s death but 
prior to the demise of the life tenant taxing the receipt of the property 
in possession and enjoyment was upheld. The majority in the Coolidge 
case blandly dismissed the Wright case, observing that there the sur- 
vivors’ interest was but a “ bare contingent remainder.” 2? The tech- 

















































































280 U.S. 124 (1929). To lay too much stress upon the theory of avoidability seems 
unwarranted in the light of these decisions. 

16 Of course, the tax in the Coolidge case must be considered as an excise. If 
the absence of the elements suggested renders the tax a direct one upon property, 
it is undoubtedly invalid. See Note (1924) 36 Harv. L. Rev. 602. 

17 Reinecke v. Northern Trust Co., 278 U. S. 339 (1928) ; cf. Chase Nat. Bank v. 
United States, 278 U.S. 327 (1928). 

18 276 U.S. 260 (1927). 

19 Very similar to the Saltonstall case is Chanler v. Kelsey, 205 U. S. 466 (1907). 
Property was transferred to A for life with a power in A to appoint to her issue; 
the gift over in default of appointment was to the class. Rightly enough, it was 
held that a statute taxing the exercise of such powers was not retroactive even 
though it had been passed subsequent to the transfer by the donor. Accord: 
Orr v. Gilman, 183 U.S. 278 (1901). Though the Supreme Court has not yet con- 
sidered the case where there is no appointment and the gift over goes by default 
it seems that the same result should be reached. The state courts so hold. Minot 
v. Stevens, 207 Mass. 388, 93 N. E. 973 (1911); Burnham v. Treasurer, 212 Mass. 
165, 98 N. E. 603 (1915); State v. Brooks, 232 N. W. 331 (Minn. 1930) ; Manning 
v. Board of Tax Comm’rs, 46 R. I. 400, 127 Atl. 855 (1925); Montague v. State, 
163 Wis. 58, 157 N. W. 508 (1874). Contra: In re Lansing, 182 N. Y. 238, 74 N. E. 
882 (1905). If the doctrine of non-exclusive and non-illusory powers exists in the 
particular jurisdiction then it seems that whatever portion each member of the 
class could not be deprived of would have to be deducted in computing the value 
of the taxable interest. And this would be so whether he receives the benefit through 
the appointment or through the gift over. 

20 Cf. Moffitt v. Kelly, 218 U. S. 400 (1910). 21 ror U.S. 174 (1879). 

22 It is interesting to note that the same factual contingency existed in both 
the Wright and the Coolidge cases. 
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nical distinctions of an antiquated system of property law sufficed to 
sway the Court in its determination of a constitutional question of vast 
practical import.** The very tenuousness of the distinction may, on 
the other hand, suggest the possibility that through judicial politeness 
the Court is pigeon-holing instead of expressly overruling the Wright 
case.** 

‘Lhe Coolidge case no doubt lacks any feature present in these earlier 
decisions except the shift of economic benefits. Accordingly, the trans- 
fer involved might possibly be regarded as less in the nature of a 
testamentary disposition than those which occurred in the cases previ- 
ously examined; especially since here the property would upon no 
contingency revert to the estate of the donor.*® But for the most 
part such additional considerations are slight and the more recent de- 
cisions have been based solely upon the economic theory.?® The 
tendency of the Court to adopt such a substantial standard of judg- 
ment was a healthy development; the Coolidge case can only be re- 
garded as an unfortunate legal atavism. Happily, its application is 
limited by the recent decision in Milliken v. United States,?" holding 
that if a tax statute exists when the inter vivos transfer is made it is 
not unconstitutional to impose increased inheritance tax rates at the 
donor’s death. This latter case makes any really serious inroads upon 
the effective development of the economic policies underlying the inheri- 
tance tax impossible and narrowly confines the limitation on the states’ 
taxing power to transfers made prior to any existing enactments. Ade- 
quate legislation may now be passed effectively curtailing any future 
evasions. 





THE EFFrect OF MULTIPLE INCORPORATION ON ACCESS TO THE FED- 
ERAL Courts.— When an association derives corporate personalities 
from the legislatures of several states, an important problem of the di- 
versity jurisdiction of the federal courts is raised. Of what state shall 





23 Where control is present the court disregards the prior vesting of technical 
legal title. Saltonstall v. Saltonstall, 276 U. S. 260 (1927); Reinecke v. Northern 
Trust Co., 278 U. S. 339 (1928); cf. Cahan v. Brewster, 203 U. S. 543 (1905), 
where the control was that of the probate court over the disposition of property 
which had been left by will: the tax statute was passed after the testator had 
died but before the property had actually been distributed. It is worthy of note 
that the power of the Massachusetts courts in the Coolidge case over the trust 
property while in the trustee’s possession is analogous to the power of the court in 
the Cahan case over the disposition of the property under the will. 

24 Cf. Powell, An Imaginary Judicial Opinion (1931) 44 Harv. L. Rev. 889. 

25 The majority in the Coolidge case stresses the fact that everything went out 
of the donor when the trust deed was created. The defeasance condition, it must 
be remembered, provided that the gifts over be to heirs of the deceased sons. 
Sed quaere — if the limitations had provided that the property revert to the donor 
upon the happening of the divestment contingency, would the result in the Coolidge 
case have been different? This seems to be the situation in Wright v. Blakeslee, 
ror U. S. 174 (1879). So also where a tenancy by the entirety had been created 
prior to the adoption of the taxing statute. See note 11, supra. 

26 Reinecke v. Northern Trust Co.; Chase Nat. Bank v. United States, both 
supra note 17; Saltonstall v. Saltonstall, 276 U. S. 260 (1927); Tyler v. United 
States, 281 U.S. 497 (1930). 

27 51 Sup. Ct. 324 (1931). 





the corporation be deemed a citizen for the purpose of suits in the 
federal courts? The available legal tools for shaping a doctrine of 
citizenship under the diversity jurisdiction of the federal courts for cor- 
porations affected by the legislation of several states * consist of divers 
concepts, policies, and techniques. Each emerges from a different 
historical source; all are founded on varying and almost inconsistent 
premises. The metaphysical background of corporate existence,’ the 
dialectics of the conflict of laws,* fundamental political considerations 
involved in the relationship of the states to the federal system,* notions 
of efficiency and fair dealing in the administration of justice °— all de- 
mand accommodation in the solution of the problem at hand. 

Analytically, the problem is fairly simple. What kind of legislation 
by a state is sufficient to create a personality to be known as a corpora- 
tion of that state? ® To what extent do the states by such legislation 
have the power to affect access to the federal courts? * Given the legis- 
lation which avowedly confers a domestic personality on a foreign cor- 
poration and given the power to affect access to the federal courts, what 
is the diversity rule in litigation to which the corporation is a party? 
The absence of this analysis in the decisions may be attributed to the 
fact that the majority of the cases that have reached the Supreme Court 
involved subsequent “ incorporation ” in a foreign state under varying 
degrees of compulsion, a circumstance which has called forth a special 
technique of decision enabling the Court to evade the question of the 
diversity rule. 

What constitutes sufficient legislation to make a state corporation is 
ostensibly a matter of state law. There is, however, no noticeable tend- 





1 This terminology, borrowed from Dosir, FEDERAL PRACTISE AND PROCEDURE 
(1928) §65, is preferred to the term multiply incorporated associations since, as 
will be seen infra, many of the cases are decided on the theory that the legislation 
of one state did not constitute an incorporation. 

2 See Ohio & Miss. R. R. v. Wheeler, 1 Black 286 (U.S. 1861) ; Railway Co. v. 
Whitton’s Adm’r, 13 Wall. 270 (U. S. 1871); St. Louis & San Francisco Ry. 
v. James, 161 U. S. 545 (1896). j 

3 See the use made of the doctrine that in a given state a corporation has exist- 
ence only by virtue of the laws of that state. A foreign legislative act is not a law 
of that state. Ergo the foreign corporation can not, as such, be a party to a suit 
in that state. Ohio & Miss. R. R. v. Wheeler; Railway Co. v. Whitton’s Adm’r, 
both supra note 2. An equally dialectical answer is that this is the fallacy of equivo- 
cation since the word Jaws in the major premise means any laws and not merely 
statutory acts to incorporate. 

* The policy behind Terral v. Burke Construction Co., 257 U. S. 529 (1922), 
which held unconstitutional a statute providing for a revocation of the license of 
a foreign corporation doing a domestic business in case of resort by it to the 
federal courts, is a latent consideration not always articulate in the opinions. 

5 These considerations go to the heart of the diversity jurisdiction, its justifica- 
tion and the desirability of extending it, limiting it, or abolishing it altogether. 
See Note (1930) 44 Harv. L. Rev. 97, dealing with incorporation as a device for 
avoiding the diversity jurisdiction. 

® Contrast Memphis & Charleston R. R. v. Alabama, 107 U. S. 581 (1882) 
with Southern Ry. v. Allison, 190 U. S. 326 (1903). 

* A reading of the case material clearly shows an underlying assumption that 
the states have power to affect access to the federal courts in some way short 
of the extreme measures in Terral v. Burke Construction Co., 257 U. S. 529 (1922). 
This is borne out by a recent pronouncement of the Supreme Court. See Railway 
Express Agency, Inc. v. Virginia, 282 U. S. 440, 444 (1931). 
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ency of the Supreme Court to turn to the state law to solve the problem. 
Indeed the Supreme Court has actually rejected the view of the state 
court. The principal mischief has been done by ‘deciding the osten- 
sible problem of corporate law under the influence of the Supreme 
Court’s view of the state’s power to affect the right of access to the 
federal courts. The Court has professed to use as a criterion the inten- 
tion of the state legislature to create a corporation. But this test, in its 
application, involves niceties of statutory interpretation which permit 
the decisions to be based on a jealous limitation of the state’s power to 
affect access to the federal courts and not on a real search for legislative 
intent.’ By usurping the state courts’ function *° of deciding what is ?* 
or what is not ** an incorporation and by applying a measuring stick of 
extreme elasticity the Court has succeeded in dealing implicitly with the 
fundamental political considerations involved in the relationship of the 
states to the federal system. Thus it has been possible to give neither 
express nor covert regard to the basic purposes of the diversity jurisdic- 
tion. With such a technique for deciding cases the question of what is 
the diversity rule does not often become acute.'* 

Some of the cases ** suggest the possibility of a corporation domestic 
for all purposes except citizenship under the diversity jurisdiction.’® 





8 Railroad Co. v. Harris, 12 Wall. 65 (U. S. 1870), held a company to be a 
Maryland corporation only, in spite of the interpretation of the Court of Appeals 
of Virginia in Baltimore & Ohio R. R. v. Gallahue’s Adm’rs, 12 Gratt. 655 (Va. 
1855), that an enabling act of Virginia was to make the company a Virginia corpora- 
tion as to its road within the territory of Virginia. Cf. Southern Ry. v. Allison, 190 
U. S. 326 (1903). 

® Goodlett v. Louisville R. R., 122 U. S. 391 (1887); Martin’s Adm’r v. Balti- 
more & Ohio R. R., 151 U. S. 673 (1894) ; St. Louis & San Francisco Ry. v. James, 
161 U. S. 545 (1896); Southern Ry. v. Allison, 190 U. S. 326 (1903). 

10 See Dosie, FEDERAL PRACTISE AND PROCEDURE (1928) 202. 

11 Free and simultaneous incorporation under the laws of two states is taken 
at its face as an incorporation in both states. Patch v. Wabash R. R., 207 U. S. 
277 (1907). In Memphis & Charleston R. R. v. Alabama, 107 U. S. 581 (1882), 
an act of the Alabama legislature was held effective to make a foreign corporation 
an Alabama corporation also. 

12 Mere implied assent to a foreign corporation’s exercising the powers of a 
domestic corporation through a lease from the latter without accompanying 
legislation does not create a domestic corporation. Railroad Co. v. Koontz, 104 
U.S. 5 (1881). This may be immaterial for the purposes of applying the diversity 
rule, however, since the lessor may be a necessary party to the litigation. Chicago 
& Northwestern Ry. v. Crane, 113 U.S. 424 (1885). Not merely are statutes con- 
strued technically, but a rigid insistence on acceptance of corporate powers may 
prevent the creation of a domestic corporation. Pennsylvania R. R. v. St. Louis, 
Alton & Terre Haute R. R., 118 U. S. 290 (1886). Often legislative acts are con- 
strued to be mere licenses and not new incorporations. Goodlett v. Louisville R. R., 
122 U. S. 391 (1887); Martin’s Adm’r v. Baltimore & Ohio R. R., 151 U. S. 673 
(1894) (reaching this result despite state decisions tending the other way). 

13 F.g., Pennsylvania R. R. v. St. Louis, Alton & Terre Haute R. R., 118 
U. S. 290 (1886). 

14 St. Louis & San Francisco Ry. v. James, 161 U. S. 545 (1896); Louisville, 
New Albany & Chicago Ry. v. Louisville Trust Co., 174 U. S. 552 (1899); 
Southern Ry. v. Allison, 190 U. S. 326 (1903); Missouri Pac. Ry. v. Castle, 224 
U.S. 542 (1912). 

15 In Missouri Pac. Ry. v. Castle, 224 U. S. 542 (1912), the Court, citing the 
Allison case, suggests that a compulsory incorporation will have no effect on 
citizenship for diversity purposes. The question is expressly left open in Patch 
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Such a hybrid of the law seems uncalled for unless the states lack the 
power to affect access to the federal courts. On no other theory can 
one justify singling out this incident of corporate existence, particu- 
larly in the light of a developing policy to limit the jurisdiction of the 
federal courts. Symmetry and logic alone in the absence of contrary 
reasons demand like treatment of all the incidents of the domesticating 
legislation. Accordingly, whether or not there is power in the states to 
affect access to the federal courts is a critical question.’* In support of 
the existence of such power it may be argued that, at least once, it has 
been done.*” And a reading of the cases which hold state legislation in- 
effective to create a domestic corporation for diversity purposes reveals 
a basic assumption that given the “ proper ” legislation, citizenship of 
the legislating state will have to be considered for diversity purposes. 
Else, why all this confusion over a mere matter of state corporation 
law? *® Moreover, the most recent pronouncement of the Supreme 
Court is that an effect on diversity “is only the legitimate incident of a 
legitimate act.” 7° Contrariwise may be adduced Terral v. Burke Con- 
struction Co.:*° a specific intent only to affect access to the federal courts 








v. Wabash R. R., 207 U. S. 277 (1907). But see Railway Express Agency, Inc. v. 
Virginia, 282 U. S. 440 (1931); cf. Memphis & Charleston R. R. v. Alabama, 107 
U. S. 581 (1882). In St. Louis & San Francisco Ry. v. James, 161 U. S. 545, 
565 (1896), it was said: “In order to bring such an artificial body as a cor- 
poration within the spirit and letter of that constitution as construed by the 
decisions of this court, it would be necessary to create it out of natural persons, 
whose citizenship of the state creating it could be imputed to the corporation.” 
This language was reiterated in Louisville, New Albany & Chicago Ry. v. Louis- 
ville Trust Co., 174 U. S. 552 (1899), but seems to have been since largely for- 
gotten. That domestic incorporation will have an effect on citizenship only 
for causes of action arising in the domesticating state is intimated in the James 
case, which distinguishes the Whitton case on that theory. In the Patch case the 
question is expressly avoided. 

16 In Louisville, New Albany & Chicago Ry. v. Louisville Trust Co., 174 U. S. 
552 (1899), the Court said: “ But a decision whether the corporation was or was 
not a corporation of Kentucky does not appear to this court to be required for 
the disposition of this case either as to the jurisdiction or as to the merits.” This 
language is intelligible only if the state had no power to affect access to the 
federal courts. Curiously enough, however, the Court went on to deal with the 
“ immaterial ” question. See id. at 563. 

17 Memphis & Charleston R. R. v. Alabama, 107 U. S. 581 (1882). 

18 See note 16, supra. 

19 Railway Express Agency, Inc. v. Virginia, 282 U. S. 440 (1931). It was held 
to be no objection to a denial of a certificate of authority to a foreign corpora- 
tion to do an intrastate express business that by incorporating in the state it 
would lose its right of resort to the federal courts in cases where there would 
otherwise be a diversity of citizenship. See Holmes, J., at 444: “If it sees 
fit to acquire a new personality under the laws of Virginia it cannot complain 
that the new person has not the same rights as itself. Of course there can be no 
objection that the clause in the State Constitution was adopted for a sinister end. 
And, unless it was, the inability of the new corporation to do all that the appel- 
lant could have done is only the legitimate incident of a legitimate act.” For a 
discussion of another aspect of this case, see Note (1931) 44 Harv. L. Rev. 1111. 

20 2547 U.S. 529 (1922); the facts are indicated in note 4, supra. This case ex- 
pressly overruled Doyle v. Continental Ins. Co., 94 U. S. 535 (1876), and Security 
Mutual Life Ins. Co. v. Prewitt, 202 U. S. 246 (1906). A similar statute had been 
held unconstitutional in Harrison v. St. Louis & San Francisco R. R., 232 U. S. 
318 (1914). 
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invalidates state legislation.*: But if the legislature attempts to make a 
body a domestic corporation for the purpose of exercising over it its gen- 
eral visitorial powers an incidental effect on diversity seems to have the 
sanction of the Court.” The “ specific intent ” theory is more appealing 
here than in the Macallen case ** and the Educational Films case ** re- 
garding state taxation of federal instrumentalities,”° since here an effect 
on diversity is genuinely incidental to the purpose of the legislation. 

Since the cases have so frequently been decided on other grounds, it 
is difficult to determine what the diversity rule is where one party to the 
litigation is admittedly a full-fledged corporation of several states.*° 
Cases of free and simultaneous incorporation in several states are the 
most reliable for finding the rule. In Patch v. Wabash R. R.,”" where 
such a corporation was sued in one of the states of its incorporation by 
a citizen of that state on a cause of action arising in that state, the Court 
found no diversity. Beyond that, little can be known as to what is the 
diversity rule for acknowledgedly multiply incorporated associations, 
since usually the question is avoided by a decision on whether the corpo- 
ration is truly multiply incorporated. The test of where suit is brought 
is highly artificial.2* Without authority, it has been suggested *° that in 
a suit to which a multiply incorporated association is a party, the action 
be considered as one by or against citizens of all the states of incorpo- 
ration joined, and subject to the limitations of Strawbridge v. Curtiss *° 
that there must be diversity between each party plaintiff and each party 
defendant. Such a rule receives support from a policy in favor of 
limiting the jurisdiction of the federal courts. And the result should be 
attainable by legislation if not by judicial decision.*t The citizenship 
incident of merger and consolidation should be the same as the other 
incidents of such reorganizations.** If by the state corporation law 
such reorganizations create multiply incorporated associations for other 
purposes, they should be subject to the suggested application of Straw- 
bridge v. Curtiss. 





21 Note the use of the term “sinister purpose” in Railway Express Agency, 
Inc. v. Virginia, 282 U. S. 440 (1931). 

22 See Railway Express Agency, Inc. v. Virginia, 282 U.S. 440, 444 (1931). The 
authority of this case is weakened by the fact that the question was raised only 
indirectly and not in a case where the jurisdiction of the court was in questicn. 
The problem was considered by the Court, however, and there is a clear intimation 
of what will be done when the question is squarely raised. 

23 Macallen Co. v. Massachusetts, 279 U. S. 620 (1929). 

24 Educational Films Corp. v. Ward, 282 U. S. 379 (1931). 

25 See Note (1931) 44 Harv. L. Rev. 8209. 

26 See especially Pennsylvania R. R. v. St. Louis, Alton & Terre Haute R. R., 
118 U. S. 290 (1886). 27 207 U.S. 277 (1907). 

28 At least the earlier cases adopted it. Ohio & Miss. R: R. v. Wheeler, 
I —_" 286 (U. S. 1861); Railway Co. v. Whitton’s Adm’r, 13 Wall. 270 (U. S. 
1871). 

29 See Jacobs and Feller, Proposed Limitations on the Diversity Jurisdiction 
of the Federal Courts (unpublished paper in the Harvard Law School Library) 31. 
Cf. Baltimore & Ohio R. R. v. Parkersburg, 268 U. S. 35 (1925). 

80 3 Cranch 267 (U. S. 1806). 

81 Compare the proposed legislation to abolish diversity jurisdiction entirely. 
See Note (1930) 44 Harv. L. Rev. 97, n.1. 

82 Cf. Muller v. Dows, 94 U.S. 444 (1876). But cf. Nashua & Lowell R. R. v. 
Boston & Lowell R. R., 136 U. S. 356 (1890). 











NOTES — 


COMPULSORY INCORPORATION AND THE PoweER To Tax.— It has re- 
cently been decided by the Supreme Court that Virginia may constitu- 
tionally refuse to give a foreign express company permission to carry on 
intrastate business within its borders unless a domestic charter is taken 
out. In view of past utterances of the Court the decision is hardly 
startling,’ but it suggests the possibility that foreign corporations may 
be subjected indirectly to conditions and exactions which at present can 
be imposed only on domestic corporations.* 

As a preliminary question it is important to inquire into the courses 
open to the express company in order to achieve the desired privilege of 
doing intrastate business in Virginia. The natural solution is to pro- 
cure the incorporation of a subsidiary domestic corporation to handle 
local intrastate business.* Another is to become a multiply incorpo- 
rated entity by accepting a charter from Virginia in addition to the 
one it already has from Delaware,° although this possibility may be 
only theoretical under the present laws of Virginia.® Finally, the Dela- 





1 Railway Express Agency, Inc. v. Virginia, 282 U.S. 440 (1931). 

2 Since Chief Justice Taney’s dictum in Bank of Augusta v. Earle, 13 Pet. 519, 
589 (U. S. 1839), the abstract power of a state to exclude a foreign corporation 
at will has been axiomatic, despite such qualifications as the doctrine of uncon- 
stitutional conditions. See HENDERSON, THE PosITION OF FoREIGN CORPORATIONS IN 
AMERICAN CONSTITUTIONAL LAW (1918) 49; Merrill, Unconstitutional Conditions 
(1929) 77 U. or Pa. L. REv. 879, 884; Note (1929) 42 Harv. L. Rev. 676, 680. 

3 An analogous problem was suggested in Rhode Island Hospital Trust Co. v. 
Doughton, 270 U. S. 69, 83-84 (1926). North Carolina sought to justify an in- 
heritance tax on the shares of a non-resident in a foreign corporation on the ground 
that the corporation was domesticated in the state, but the Supreme Court found 
no evidence of the creation of a domestic corporation. See Note (1927) 15 CALIF. 
L. Rev. 248. 

4 When Wells, Fargo & Co. Express was faced with the problem of the instant 
case in 1914, it was advised specifically by the Virginia corporation commission to 
form a subsidiary. See Railway Express Agency, Inc. v. Commonwealth, 153 Va. 
498, 508, 150 S. E. 419, 422 (1929). Perhaps the impracticability of separating in- 
trastate business would make it necessary for the subsidiary to do interstate busi- 
ness in addition. Since Virginia could not burden interstate commerce by com- 
pelling such a result, the case cited seems doubtful. That telephone ‘companies 
voluntarily delegate intrastate business to subsidiaries is some indication, however, 
that express companies can do the same without too much difficulty. See Note 
(1931) 44 Harv. L. Rev. 833, 834. 

5 When two states incorporate the same association, the result is the creation 
of two corporations, but only in the sense that the same factual entity is clothed 
with two legal personalities. See Foley, Incorporation, Multiple Incorporation, 
and the Conflict of Laws (1929) 42 Harv. L. Rev. 516, 520. 

6 The possibility of achieving multiple incorporation by accepting the grant 
of a charter in a special act seems removed by state constitutional provisions 
prohibiting special legislation. Va. Const. §63(17). Perhaps the .general 
incorporation statute could be used for the purpose by some such device as in- 
corporating a corporation coexistent with the present company and then trans- 
ferring the stock to the present stockholders. The presumable procedural require- 
ment of natural persons as incorporators could thus be avoided. See Va. Cope 
Ann. (Michie, 1930) § 3865. There seems to be no general reincorporation act on 
the Virginia statute books; the provisions in regard to “ domestication ” apparently 
refer merely to the licensing of a foreign corporation to do local business. See 
Va. Cope Ann. (Michie, 1930) $$ 3820, 3847. Moreover, even if a more elaborate 
domestication statute existed, it is doubtful whether its effect would be to create 
a multiply incorporated entity. Cf. Carolina & N. W. Ry. v. Clover, 34 F.(2d) 
480 (W. D. S. C. 1929) (construing South Carolina domesticatior? statute for pur- 
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ware charter could be given up and a Virginia corporation created to do 
a nationwide business.’ 

Once a domestic corporation is created in any of these suggested forms 
the state’s power seems prima facie to be enormously enlarged. The 
local subsidiary could be subjected to a limitless flat fee for the right to 
do business,* whereas some limitations are imposed upon such fees when 
the subject is the intrastate business of a foreign corporation also en- 
gaged in interstate commerce.® In addition to a levy on the subsidiary, 
its stock could be taxed to the shareholders,!° with the result that a 
double burden would be imposed on the parent which would probably 
own most of the stock. If taxes are measured by capital stock, the com- 
pany might be able to minimize tax liability by low capitalization of the 
subsidiary.** But efforts to reduce levies measured by gross receipts 
by attributing to the parent more than its share of earnings could prob- 
ably be foiled by the state.?? 

If the course chosen is multiple incorporation the state’s power again 
seems increased. Since the corporation would be domestic, franchise 





poses of federal jurisdiction). Such an anomalous creature as might be created 
would perhaps not be enough of a domestic corporation to fulfill the conditions 
imposed on the express company by the Virginia constitution, which are held in 
the instant case to be validly imposed. See Va. Const. § 163. 

7 It was suggested by the Virginia court that a subsidiary be formed and con- 
solidated with the parent under applicable provisions of the corporation law. See 
Railway Express Agency, Inc. v. Commonwealth, 153 Va. 498, 513, 150 S. E. 419, 
423 (1929). Such a consolidation may result in a single new corporation which 
displaces the two old ones. See Va. Cope Ann. (Michie, 1930) § 3821. The new 
corporation would seem to be a corporation of Virginia. See Beale, Corporations 
of Two States (1904) 4 Cor. L. Rev. 391, 399. Whether it is also a Delaware 
corporation, and hence multiply incorporated, and whether the present Delaware 
corporation would be dissolved without Delaware’s consent seem both to be doubt- 
ful questions. 

8 That such a levy would fall with equal severity on other corporations simi- 
larly situated would make it politically inadvisable unless a system of classifica- 
tion could be devised to obviate objections of local interests. 

® It is implied in cases upholding reasonable fees that unreasonable ones would 
be invalid under the commerce clause. Postal Telegraph-Cable Co. v. Richmond, 
249 U. S. 252 (1919); Postal Telegraph-Cable Co. v. Fremont, 255 U. S. 124 
(1921) ; see Powell, Business Taxes and The Federal Constitution (1925) 18 Proc. 
Nat. Tax Ass’n 164, n.19; cf. Holmes, J., dissenting, in Western Union Tel. Co. 
v. Kansas, 216 U.S. 1, 55 (1910). 

10 Tappan v. Merchants Nat. Bank, 19 Wall. 490 (U. S. 1874); Corry v. Balti- 
more, 196 U. S. 466 (1905). It is possible that these cases will be overruled on the 
authority of Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), and 
other related decisions. See Note (1930) 43 Harv. L. Rev. 792, 797. The question 
was recently argued before the Court, but the point was not answered in the decision. 
Susquehanna Power Co. v. State Tax Comm., decided April 13, 1931. See the same 
case in state court, 151 Atl. 39 (Md. 1930). Under present constitutional provisions 
in Virginia the problem could not arise in that state. See Va. Const. § 170. 

11 Since Virginia measures its tax on express companies by gross receipts, low 
capitalization would seem to make no difference there. See Va. Cope ANN. 
(Michie, 1930) Appendix, Tax Code § 219. 

12 Tt is becoming increasingly common for states to base net income taxes on 
the amount the subsidiary’s earnings should be instead of what the corporation 
declares they are. See Magill, Allocation of Income by Corporate Contract (1931) 
44 Harv. L. Rev. 935, 936. Similar measurement of gross income seems equally 
possible. 7 
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taxes could be measured by total capital stock,’* instead of merely by 
capital employed within the state; ** they could be measured by autho- 
rized rather than issued stock.*® Taxes could be imposed on all tangible 
property not shown to have a situs elsewhere,’® and not merely on 
tangibles permanently within the state.‘’ All, instead of a share, of the 
intangible property could be reached.'* Finally, taxes might be levied 
on income from all sources instead of the share attributable to the one 
state.!® Since Delaware would enjoy the same powers, the possibility 
of a double burden is patent, unless the Delaware charter is given up, 
a way of escape for the corporation which is obviously illusory.”° 

The general desirability of reducing double taxation seems reason 
enough not to permit these consequences to flow from the decision in 
the instant case. The effect of such cases as Western Union Telegraph 
Co. v. Kansas" in limiting each state to its own share of taxes is im- 
portant enough to be preserved. Perhaps the most difficult problem is 
to find suitable technical arguments in answer to a claim of power to levy 
the particular tax. If the state’s claim is based on the theory that it 
can impose any condition it chooses on the grant of a privilege, a tech- 
nique is not far to seek. For example, a tax on the intrastate business 
of a corporation also doing interstate business measured by total capi- 
tal stock is a proper condition on the privilege of being a domestic cor- 





13 Kansas City, Fort Scott & Memphis Ry. v. Botkin, 240 U. S. 227 (1916); 
Kansas City, Memphis & Birmingham R. R. v. Stiles, 242 U. S. 111 (1916) ; State 
ex rel. Beatrice Creamery Co. v. Marsh, 119 Neb. 197, 227 N. W. 926 (1929), 
aff'd, 51 Sup. Ct. 38 (1930). 

14 Western Union Tel. Co. v. Kansas, 216 U. S. 1 (1910) ; Looney v. Crane Co., 
245 U.S. 178 (1917). 

15 Roberts & Schaefer Co. v. Emmerson, 271 U. S. 50, 57 (1926), indicates that 
a measure of authorized capital stock is valid for taxes on domestic corporations. 
See Note (1929) 43 Harv. L. Rev. 104, 107. But such a measure for taxes on 
foreign corporations is invalid, at least when it results in the inclusion of non- 
existent values. Air-Way Elec. Appliance Corp. v. Day, 266 U.S. 71 (1924) ; see 
Powell, supra note 9, at 179. 

16 Southern Pac. Co. v. Kentucky, 222 U. S. 63 (1911). 

17 A state may also levy on foreign corporations a property tax on the average 
number of things, like railroad cars, in the state, although the individual items of 
property are constantly changing. American Refrigerator Transit Co. v. Hall, 174 
U. S. 70 (1899). Even here, however, the power over domestic corporations may 
be greater; perhaps no immunity need be given by the home state to correspond 
with taxability abroad. See New York ex rel. N. Y. Cent. & Hudson Riv. R. R. v. 
Miller, 202 U.S. 584, 597 (1906). 

18 Cream of Wheat Co. v. Grand Forks, 253 U.S. 325 (1920). 

19 It is clear that a state’s power to tax income of a foreign corporation is re- 
stricted to a part of the income. Underwood Typewriter Co. v. Chamberlain, 254 
U.S: 434 (1929) ; ; cf. Shaffer v. Carter, 252 U. S. 37 (1920) (non-resident natural 
person). It is still moot whether the power over domestic corporations is greater. 
See Rottschaefer, State Jurisdiction of Income for Tax Purposes (1931) 44 Harv. 
L. REv. 1075, 1085 et seg. The Court has struck down such a tax in a case in which 
the equal protection clause could be invoked. Royster Guano Co. v. Virginia, 253 
U.S. 412 (1920). A few states have statutes taxing the entire net income of do- 
mestic corporations. See Ark. Acts 1929, Act 118, §3(b); S. C. Acts 1930, 
Act 803, § 3. 

20 If Virginia can compel a shift of the seat of the corporation to Virginia to 
avoid double taxation, every other state could do as much. Such a situation would 
be intolerable. 

21 216 U.S. 1 (1910). 
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poration,”* but not on the lesser privilege of doing business.** Forcing 
a corporation to become domestic in order to obtain the privilege of do- 
ing business does not enlarge the privilege, but merely subjects it to a 
new condition. If it would not support the tax before, a fortiori it will 
not now. Similar reasoning applies to the tax measured by authorized 
capital stock, to the limitless flat fee, and to the tax on shares. The 
power to levy all these seems to be based on the grant of a privilege. 
To refute the claim of a power to levy property and income taxes to 
an increased extent requires a somewhat different method of approach, 
for the claim is based on the corporation’s acquisition of a new domicil 
rather than on its acceptance of a privilege. There is one analogy 
which might be invoked to deny even this power. In the cases involv- 
ing citizenship of a corporation for purposes of jurisdiction of the federal 
courts under the diversity rule, there is some indication that reincorpora- 
tion when compelled as a condition to doing business will not create a 
new citizenship,** while voluntary reincorporation clearly will.?° Al- 
though the analogy is imperfect,”* it is of some help in predicting that 
domicil, like citizenship, may not be thrust upon a foreign corporation. 





THE PRACTICE OF Law By CorporATIOoNs. — The orthodox prohibi- 
tion * of the practice of law by corporations has of recent years been 
embodied in statutes in almost half the states.? By legislative defini- 





22 See Kansas City, Memphis & Birmingham R. R. v. Stiles, 242 U. S. 111, 119 
(1916). 

23 A more subtle distinction between the Western Union case and the Stiles case 
has been suggested. See Isaacs, Business and Property Taxes (1926) 36 YALE L. J. 
195, 199. But cf. Powell, Indirect Encroachment on Federal Authority by the 
Taxing Powers of the States. II (1918) 31 Harv. L. REv. 572, 605. 

24 See Patch v. Wabash R. R., 207 U.S. 277, 283-84 (1907) ; Missouri Pac. Ry. 
v. Castle, 224 U.S. 541, 546 (1912) ; HENDERSON, op. cit. supra note 2, at 74. But 
cf. Note (1931) 44 Harv. L. Rev. 1106. 

25 Patch v. Wabash R. R., 207 U.S. 277, 283-84 (1907). 

26 In the diversity cases the term citizenship, or rather presumed citizenship of 
the stockholders, is used merely as a step toward deciding the ultimate question of 
the state’s power to affect the jurisdiction of the federal courts. Similarly “ domi- 
cil” is an inept short cut in deciding the power to tax. See Francis, The Domicil 
of a Corporation (1929) 38 YALE L. J. 335, 357. 


1 The leading case is Matter of Co-operative Law Co., 198 N. Y. 479, 92 N. E. 
15 (1910). A complete presentation of the reasons underlying the doctrine is con- 
tained in Report of Committee on Recommendations of the Conference of Bar 
Associations (1921) 44 N. Y. State Bar Ass’N REP. 297. 

2 Most of these statutes make it a crime for a corporation, its officers, or agents 
to engage in the practice of law. N. Y. Penat Law (1909) § 280, on which the fol- 
lowing seem to be modeled: Ark. Acts 1929, c. 182; Inu. Rey. Stat. (Smith-Hurd, 
1929) c. 32, $$ 411-15; La. Rev. Stat. Ann. (Marr, Supp. 1926) 56; Mp. ANN. 
Cope (Bagby, 1924) art. 27, § 19; Micn. Comp. Laws (1929) § 10175; N. J. Comp. 
Stat. (Supp. 1924) c. 52, § 214 p-r, (Supp. 1930) c. 52, § 214 t; R. I. Gen. Laws 
(1923) § 6238; Utah Laws 1927, c. 78; W. Va. Cope (1931) 741. See also Mass. 
Gen. Laws (1921) c. 221, § 46; Mo. Rev. Stat. (1929) § 11693. By express pro- 
vision of these statutes, the fact that the agent of the corporation is a qualified 
attorney is no defense. 

Others forbid incorporation for professional purposes. Expressly: Hawati 
Rev. Laws (1925) § 3331; Idaho Sess. Laws 1929, c. 262, § 2; N. Y. Stock Corp. 
Law (1923) $ 7; O10 Gen. Cope (Page, 1931) §$ 8623-3; S. D. Comp. Laws (1929) 
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NOTES IIIS 


tion * and judicial construction* the corporation has, with a few ex- 
ceptions, been excluded from the entire field of modern legal activities.® 
These stringent limitations have been the subject of vigorous attack.® 
Confident of the proved superiority of the corporation in certain easily 
standardized types of legal work, the critic forcibly asserts that the 
lawyers’ self-interest is the sole reason for the prevailing rule. The 
growing importance of the problem makes an examination of the bases 
of the accepted legal doctrine desirable. 

In the absence of statutes, the courts have purported to rest their de- 
cisions on the inherent inability of a corporation to secure a personal 
license to practice.* This proves too much. Provided the active agent 
is licensed, corporations have been permitted to engage in peddling,® 
plumbing,® architecture,’° pharmaceutics,’ dentistry,!* and, in at least 


§ 8758. By implication: Miss. Cop— Ann. (1930) $3710; Mont. Rev. Cope 
(Choate, 1921) §5903 (by listing the purposes for which corporations may be 
formed) ; Tex. Rev. C1v. Cope (Vernon, 1928) § 1302 (same). 

Two apply exclusively to trust companies: Ore. Cope ANN. (1930) c. 22, § 1213; 
Wasu. Comp. Stat. (Remington, 1922) §$ 1457, 3231. 

But the following allow incorporation of members of professions: Kan. Rev. 
Stat. ANN. (1923) c. 17, § 204; Nes. Comp. Stat. (1929) c. 24, § gor. 

3 See note 2, par. 1, supra; Ata. Cope (Michie, 1928) § 6248;. Minn. Srat. 
(Mason, 1927) § 5687; Mont. Rev. Cope (Choate, 1921) § 8944; Ore. Cope 
ANN. (1930) Cc. 32, § 505. 

4 More detailed analysis of what has been held to constitute the practice of 
law is outside the scope of this Note. See Note (1918) 31 Harv. L. Rev. 886; 
Note (1920) 68 U. or Pa. L. REv. 356; (1930) 79 U. or Pa. L. REv. 96; (1931) 
40 YALE L. J. 482. 

5 Such a broad definition is apparently supported by the bar associations. See 
Report of Committee on Recommendations of the Conference of Bar Ass’ns, 
supra note 1, at 300; (1923) Int. STate Bar Ass’n REp. 408; (1921) 33 VA. Bar 
Ass’N Proc. 22, 56. 

6 See Dawson, Frankenstein, Inc., (Mar. 1930) 19 AMERICAN MERCURY 274, in 
which the author predicts that economic pressure will destroy the individuality of 
the profession which created the corporation by forcing it to unite into a cor- * 
porate monopoly. More conservative criticism is found in Ashley, The Unau- 
thorized Practice of Law (1930) 16 A. B. A. J. 558; (1929) R. I.. Bar Ass’N Rep. 56. 
An interesting three-sided discussion of this subject by C. A. Boston (now president 
of the American Bar Association), C. H. Kelsey, and J. H. Cohen, of the New 
York City bar, is found in Encroachments by Corporations on Private Practice, 
1 Lectures ON Lecat Topics (before the Ass’n of the Bar of the City of N. Y., 
1924) 547. 

7 Matter of Co-operative Law Co., supra note 1, cited to this effect in almost 
all subsequent cases. The argument in this connection that the purpose of the re- 
quirements for admission to the bar would be defeated fails to recognize that the 
corporation could act only through licensed attorneys. The evils resulting from 
the practice of law by unskilled laymen, whether employed by corporations or not, 
present a different problem. 

8 See Crall v. Commonwealth, 103 Va. 855, 859, 49 S. E. 638, 640 (1905) ; 
Standard Oil Co. v. Commonwealth, 55 S. W. 8, 9 (Ky. 1900). 

® Messer Co. v. Rothstein, 129 App. Div. 215, 113 N. Y. Supp. 772 (1908). 

10 People v. Allied Architects Ass’n, 201 Cal. 428, 257 Pac. 511 (1927). 

11 Liggett Co. v. Baldridge, 278 U. S. 105 (1928), which held unconstitutional 
a statute requiring the stockholders of pharmacies to be licensed pharmacists, on 
the ground that the public health was completely protected by licensing the mana- 
ger of each drug store. 

12 Matter of Lewis, 189 App. Div. 359, 178 N. Y. Supp. 533 (1916). But see 
Hannon v. Siegel-Cooper Co., 167 N. Y. 244, 246, 60 N. E. 597 (1901) Corpora- 
tions are now forbidden to practice dentistry in New York. N. Y. Pusric HEALTH 
Law (1909) § 203, B, 4. 
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one state, even in medicine.'® Their exclusion from legal pursuits, if it 
is to be justified, must be rested on considerations of policy peculiar to 
the practice of law. 

The economic demand for the incorporation of law firms, as such," 
is very slight.15 The serious problem is presented when corporations 
organized for other purposes attempt to perform legal services. This 
encroachment on the lawyers’ province has occurred chiefly where an in- 
timate personal relationship is comparatively unnecessary, and where the 
application of modern business methods results in increased efficiency. 
Statutes prohibiting the practice of law by corporations have specifically 
excepted certain classes from their operation, notably title ** and lia- 
bility ‘7 insurance companies and collection agencies.** And, regardless 
of legal sanction, the public apparently approves of the execution of 
various legal documents by banks, trust companies, and real estate 
offices, as well as the practice of incorporating through companies rather 
than through individual attorneys.’® 

Against the economies of large-scale organization must be balanced 
the danger of dividing the allegiance of the corporation’s attorney be- 
tween client and employer. But a nice consideration of the interests in- 
volved reveals the limited nature of the danger. The objection applies 
with full force to the drawing of wills and trust deeds by companies who 
expect the instruments to be sources of profit to themselves.”° In this 





18 State Electro-Medical Institute v. State, 74 Neb. 40, 103 N. W. 1078 (1905) ; 
State Electro-Medical Institute v. Platner, 74 Neb. 24, 103 N. W. 1079 (1905). 
Though forbidding the corporate practice of medicine, these cases do not extend 
the prohibition to the employment of doctors to do the professional work. 

14 Incorporation for general practice has been held illegal. Matter of Co- 
operative Law Co., supra note 1; In re Richmond Title & Abstract Co., (1917) 

.2 Va. L. Rec. (N.S.) 772 (refusal of the chairman of the state corporation com- 
mission to grant a charter). 

15 The accumulation of capital and the resulting increase in specialization 
would not be of much value in general practice. Inquiry has not revealed the in- 
corporation of any law offices with lawyer stockholders in Kansas and Nebraska, 
where the statutes apparently permit it. See note 2, supra. Corporations of this 
sort would not be substantially different from partnerships. 

16 N. Y. Penat Law (1909) § 280. 

17 Tut. Rev. Stat. (Smith-Hurd, 1929) c. 32, § 415; Mass. Gen. Laws (1921) 
c. 221, §47. The activities of insurance companies are also justified on the ground 
that they are defending their own interest as well as that of the insured. Matter 
of Kelsey, 186 App. Div. 95, 173 N. Y. Supp. 860 (1919). 

18 Statutes cited in note 17, supra; see Canons of Professional Ethics, no. 35 
(1928) 53 A. B. A. REP. 779. 

19 See Dawson, supra note 6; Shinn, How to Deal with the Unlawful Practice 
of Law (1931) 17 A. B. A. J. 98; Beardsley, Lay Encroachments (1931) 17 
A. B. A. J. 189. The public attitude is demonstrated by the defeat at a California 
referendum of a bill directed against the trust companies. See (1922) 8 A. B. A. J. 


779. 

20 The activities of the trust companies have been the chief target of the bar’s 
attack. For a contemporaneous running account of an attempt to force the trust 
companies to desist from drawing wills and trust deeds, see (1930) 1 Mo. Bar J., 
No. 2, p. 6; No. 4, p. 11; No. 6, p. 6; No. 8, pp. 9, 11; No. 9, p. 6; No. 10, p. 8; 
(1931) 2 id. No. 1, pp. 4, 11. As yet this dispute has not been settled in the courts. 
But other courts have decided against the trust companies. People v. People’s 
Trust Co., 180 App. Div. 494, 167 N. Y. Supp. 767 (1917); In re Eastern Idaho 
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situation the attorney-agent of the corporation is placed in an awkward 
position,”* and the client can not be assured of unbiased advice.??. But 
where, as in the case of services performed by title and liability insur- 
ance companies, a direct conflict of interests is unusual,?* it would not 
outweigh the advantages of economy and convenience provided by such 
organizations. And it is difficult to see any clash between the interests 
of collection agencies and incorporating companies and those of their 
clients. Here the attorney-agent’s incentive to help the corporation 
would be no greater than the desire of the independent attorney to in- 
crease his own practice or that of his firm; each would be restrained 
only by his personal and professional ethical code.** 

The absence of a careful analysis accounts, perhaps, for the extension 
of the orthodox rule to membership corporations employing attorneys 
to advise their individual members.*®° The benefit to be achieved by 
the use of such organizations is largely the same, though resulting from 
the security of insurance rather than from the economies of specializa- 
tion. The danger of self interest is clearly absent. Such bona fide at- 
tempts to limit legal expense merit encouragement.”® 





Loan & Trust Co., 288 Pac. 157 (Idaho 1930), (1930) 79 U. or Pa. L. Rev. 96, 
(1931) 40 YALE L. J. 482. 

The trust companies, as organized in the American Bankers’ Association, have 
manifested a willingness to codperate with the bar associations in stopping objec- 
tionable practices. See Jackson, Functions of the Trust Company in the Field of 
Law (1929) 52 N. Y. STATE Bar Ass’n REP. 142; Conference of Delegates of State 
and Local Bar Ass’ns (1919) 6 A. B. A. J. 19, 30; Annual Meeting of Mass. Bar 
Ass’n (1925) 10 Mass. L. Q. 11, 24; (July 1930) 23 Am. Bank. Ass’n J. 20; 
(1931) 40 YALE L. J. 482. Agreements have been reached in New York City, 
Chicago, Cleveland, Buffalo, and Jamestown, New York. See (1930) 1 Mo. 
Bar J., No. 6, p. 6; (April 22, 1930) 3 Onto Bar Ass’n REP. 31; (1930) 16 
A. B. A. J. 549; Jackson, supra. 

21 Cf. Canons of Professional Ethics, no. 6, supra note 18, which forbids the 
representation of conflicting interests by an attorney. 

22 Matter of Co-operative Law Co., supra note 1; People v. Merchants 
Protective Corp., 189 Cal. 531, 209 Pac. 363 (1922). 

23 Situations in which a title or liability insurance company might Have an 
adverse interest are pointed out in Report of Committee on Unlawful Practice of 
the Law (1921) 13 N. Y. County Lawyers’ Ass’n YEAR Book 177, and Boston, 
supra note 6, at 560. For complete protection a client should always employ 
his own lawyer to codperate with the insurance company. 

24 There is, of course, the additional possibility of outside pressure by stock- 
holders for the consideration of their interests above those of the client. 

25 People v. Merchants Protective Corp., supra note 22; People v. California 
Protective Corp., 49 Cal. App. Dec. 302, 244 Pac. 1089 (1926); State ex rel. 
Lundin v. Merchants Protective Corp., 105 Wash. 12, 177 Pac. 694 (1919) ; Grocers 
& Merchants Bureau v. Gray, 6 Tenn. Civ. App. 87 (1917); see Canons of Pro- 
fessional Ethics, no. 35, supra note 18, which forbids attorneys to render “ legal 
services to the members of such an organization in respect to their individual 
affairs.” 

26 There would seem to be no harm in the employment by the Authors’ League 
in New York, for example, of attorneys to represent the individual members in 
copyright proceedings. See Boston, supra note 6, at 562. Yet such organizations 
are forbidden to practice law whether incorporated or not. N. Y. Penat Law 
(1909) § 280. The courts and legislatures may have been led to ban such or- 
ganizations indiscriminately because of the ease with which the device may be used 
for its promoters’ financial gain, or the indirect solicitation of business by attorneys. 
Protective Corporation cases, supra note 25; In re Gill, 104 Wash. 160, 176 Pac. 11 
(1918). 
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‘The fear that the entrance of corporations into the field of law will 
cause a lowering of the standards of the bar is derived largely from the 
impersonal nature of such organizations. But it would not be imprac- 
ticable to impose the same requirements on corporations that are now 
imposed on private attorneys.*” The prohibition of advertising and 
soliciting by attorneys can be extended to the legal activities of corpo- 
rations.** Although the advertising of other features:of their business 
would give the corporations some advantage, such advertising does not 
result in the degradation of the profession. Nor would there appear to 
be any inherent difficulty in compelling the corporation to comply with 
professional standards. Both the attorney-agent *° and the corporation 
itself *° are subject to judicial discipline. 

A glance at the factual situation reveals a striking disparity between 
theory and practice. The infrequency of prosecutions indicates the un- 
willingness of the state or the bar to support a blanket prohibition.** 
The attempts of the bar to enforce the existing law have been directed 
toward the trust companies alone.** A recognition of the fait accompli 
would permit a concentration of effort ** against those corporate activi- 
ties which are inimical to the public welfare.** 





THE GASTONIA STRIKERS’ CAsSE.— The decision of the supreme 
court of North Carolina affirming the conviction of seven defendants 
for the murder of Chief of Police Aderholt of Gastonia* writes the 





27 Mr. Boston suggests that the bar associations can enforce the same code of 
ethics against the lawyer-employee. Boston, supra note 6, at 561. 

28 For proposed statute and discussion, see Advertising by Banks and Trust 
Companies for Legal Business (1924) 9 Mass. L. Q. No. 4, p. 35; (1925) 10 id. 
11 et seq. In Barton v. State Bar of California, 289 Pac. 818 (Cal. 1930), the 
defendant argued to no avail that modern conditions rendered this prohibition 
unfair. 

29 In re Otterness, 232 N. W. 318 (Minn. 1930); Im re Gill, supra note 26; 
Matter of Pace, 170 App. Div. 818, 156 N. Y. Supp. 641 (1915). 

80 Fines have been used to punish corporations for other acts. See BALiLan- 
TINE, PRIvATE CoRPORATIONS (1927) 308. There is also the power to dissolve the 
corporation, or to exclude it from the state. See the Protective Corporation cases, 
supra note 25; Jackson, supra note 20. It would not be difficult to extend the 
procedural device of summary process to a corporation practicing law. Cf. Note 
(1930) 43 Harv. L. Rev. 1126. 

81 In New York alone have the efforts of the bar association been diligent. 
See Annual Reports of the Committee on Unlawful Practice of the Law, N. Y. 
County Lawyers’ Ass’N YEAR Booxs. Mr. Beardsley has found that California 
district attorneys will not prosecute because of their disbelief that any lay jury 
would convict. See Beardsley, supra note 19. 

82 Supra note 20. 

83 Some writers contend that the only remedy is to improve the quality of the 
service the lawyer gives the public, by simplifying judicial procedure and by rais- 
ing the standards for admission to the bar, in order to restore public confidence in 
the legal profession. See Shinn, and Beardsley, both supra note 19; (1929) R. I. 
Bar Ass’n Rep. 56. 

34 See Ashley, supra note 6; (1929) R. I. Bar Ass’n Rep. 56. 


1 State v. Beal, 199 N. C. 278, 154 S. E. 604 (1930). The defendants were also 
indicted and convicted upon separate counts of felonious secret assault upon officers 
Gilbert, Roach and Ferguson; these charges were tried in the same proceedings. 
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closing words to a bitter chapter in the industrial struggle in that state. 
Following a disturbance at the Loray mill in Gastonia, where a strike 
broke out early in April, 1929, Governor Gardner despatched five com- 
panies of militia to the town.? On the 18th of April, while the mill was 
publishing vituperative denunciations of the strike leaders as com- 
munists and atheists who were determined to establish racial equality,* 
a masked mob stormed and wrecked the union headquarters, and de- 
stroyed the strikers’ supplies.* 

New headquarters were built by the strikers, and an armed patrol 
was established. On the evening of June 7th, Aderholt was shot and 
killed, and three other officers and a striker were wounded in an exchange 
of shots which took place at the union lot.° 

The trial of sixteen defendants indicted for murder was begun in 
Mecklenburg county, after Judge Barnhill * had granted a change of 





2 See N. Y. Times, April 4, 1929, at 2. By April 21st, the troops had been 
entirely withdrawn. I/d., April 22, at 3. 

8 See the advertisements which appeared in the Gastonia Daily Gazette, re- 
printed in Blanshard, Communism in Southern Cotton Mills (1929) 128 Nation 
500; cf. TippeTT, WHEN SOUTHERN Lazor Stirs (1931) 76-108. 

4 See N. Y. Times, April 19, 1929, at 2; Lloyd, Gastonia (Prog. Lab. Library, 
No. 4, 1930) 15; T1pPetT, loc. cit. supra note 3. 

5 On the evening of June 7th, a meeting of the strikers was held on the union 
lot. The defendant Beal was one of the speakers; he told the workers to form a 
picket line and march to the Loray Mill, and, according to the state’s witnesses, 
urged them to “go into the mill and drag out those at work” and, if anybody 
bothers, “to shoot and shoot to kill.” The defense’s witnesses denied that Beal 
had counselled violence. 

The picket line formed and began its march, but was turned back by the police. 
Chief Aderholt and three of his deputies got into a car and drove to the union 
lot in answer to a call by one of the neighbors of the union that “ If we ever needed 
protection, we need it now.” The officers found the lot dark and quiet. Four of 
the defendants, Carter, Harrison, McGinnis and McLaughlin, were among those 
outside the building, guarding it, armed with shotguns. The state’s witnesses 
testified that as the officers approached, one of the guards came toward them 
with his gun levelled at Gilbert. The latter grabbed the gun and took jit away 
from the guard. Aderholt asked what the trouble was. The guard’ replied, 
“ None of your . . . business.” On the chief’s order, Gilbert arrested the guard for 
resisting an officer. The testimony of the defense was that Carter, who was the 
guard, accosted the officers with his gun under his arm, pointed toward the ground, 
and asked them for their search warrant; Gilbert replied, “ Here is all the warrant 
I need,” as he drew his pistol and flashed it in Carter’s face. 

Aderholt and Deputy Roach proceeded toward the building; Roach testified 
that he looked in and saw four mer with shotguns raised, one of whom was Beal; 
then the officers turned back. Meanwhile, as Gilbert held the guard, there were 
shouts of “Turn him loose, Gilbert,” or according to the prosecution, “Shoot 
them ” and “ Do your duty, guards.” Then three shots rang out, and a volley of 
firing followed. Whether the guards, or strikers in the building, or the officers 
fired the first shot is in dispute. When the smoke cleared away, three officers and 
one of the strikers had been wounded; Aderholt had been shot in the back and, 
shortly thereafter, he died. See Record of the case passim. 

6 The conduct of the case by Judge Barnhill, who presided at both trials, was 
widely commended by observers, who attested to his determination to give the 
defendants an impartial hearing. See Bailey, Gastonia Goes to Trial (1929) 59 
New Rep. 332; Porter, Justice and Chivalry in Carolina (1929) 129 NaTION 160; 
cf. Nelson, North Carolina Justice (1929) 60 New Rep. 314; Editorial, N. Y. 
Times, Aug. 3, 1929, at 14. However Judge Barnhill’s rulings may have affected 
the fairness of the proceedings, the Record in the case, and the charge to the jury 
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venue because of prejudice in Gaston county.’ A mistrial was de- 
clared August 16th, when one of the jurors became insane.’ That night 
an anti-red mob raided the strikers’ headquarters and destroyed their 
supplies; three of the strike leaders were kidnapped, and one was 
flogged.® Five days later the violence reached a tragic climax when 
Ella May Wiggins, twenty-nine-year-old “ poet laureate ” of the strikers, 
was shot and killed by the anti-communist mob.*® For the raid, the 
flogging and the mob murder, there has been no conviction." 

rom the moment the second trial #2 began the prosecution made 
persistent efforts to inject into the case testimony relating to communism. 
These questions to the earlier witnesses were uniformly excluded by the 
court, but when the defendant Beal, whom the prosecution regarded as 
the leader of the strikers, was cross-examined the trial judge admitted the 
testimony to impeach his credibility.** After examining Beal concern- 
ing his distribution of copies of the communist newspaper, the Daily 
Worker, the solicitor was permitted to ask Beal whether he advocated 
the overthrow of the government of the United States and of North 
Carolina, and had brought his organization to North Carolina to teach 
the principles of communism to workers’ children.** Beal’s evasions 
and denials gave little affirmance to these questions. 





reflect a sincere insistence that the defendants be tried for the crime charged, and 
not for radical beliefs or activities. 

T See N. Y. Times, July 31, 1929, at 8. 

8 Id_, Sept. 10, 1929, at 1. 

’ Id_; see Fighting Communism with Anarchy (Sept. 28, 1929) 102 Lrr. Dm. 12; 
Tierstr, op. cit. supra note 3, at 104 ef seq. 

1@ Mrs. Wiggins was killed when the mob fired upon a truckload of union mill 
workers on their way to a meeting. See N. Y. Times, Sept. 15, 1929, at 1; note 9, 


supra. 

11 The grand jury of Gaston county found the evidence insufficient to indict 
any of those charged with the killing of Mrs. Wiggins. See N. Y. Times, Oct. 25, 
1929, at 24. Governor Gardner thereafter appointed Judge McElroy to investigate 
the matter. Id_, Nov. 4, 1927, at 27. After a hearing, he held sixteen defendant: 
for the next term of the grand jury, and five were indicted by that body. Id. 
Jan. 16, 1930, at 47. When the case was tried, the jury, after thirty minute’ 
deliberation, freed all of the defendants on every count in the indictment. The bail 
for the defendants had been furnished by the Loray mill. Id., March 7, 1930, at 25. 

Four persons were indicted for the kidnapping and flogging of the communist 
organizers on Sept. 9, but all were acquitted at the trial in Concord, N.C. The 
attorney for the defense was Major A. J. Bulwinkle, counsel for the Loray mill, 
and a special prosecutor im the Aderholt case. Id_, Oct. 20, 1929, at 12. Bail had 
Some tnuktedl ne ther thieanenae ty de aa Id_, Sept. 18, 1929, at 22. 

12 The state took a molle prosequi in respect to all but seven of the defendants, 


argument 
cf. id., 1656. This Note makes no attempt 
defendants and the errors assigned, such as the insufficiency of the indictment, the 
plea of double jeopardy, the numerous rulings on the admissibility of evidence, 
the motion to nonsuit, the exceptions to the court’s charge. It is limited to the 
cross-examination into religious and political beliefs and the argument to the 


jury. 
14 See Record 1506-27, 1586-87. 
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Then followed the cross-examination of Mrs. Miller, one of the key 
witnesses for the defense, who had organized the strikers’ children into 
branches of “ Pioneer Youth.” The state elicited the information that 
Mrs. Miller had been teaching Gastonia’s children that the government 
and the bosses stand together for the slavery and starvation of the 
workers; that force is necessary to produce social change, and that in 
Soviet Russia, as a result of a revolution, there are no bosses, no private 
property, and the workers and farmers control the government.'® 

Having disposed of her political beliefs, the state was permitted to 
examine the witness as to her religious views..*° The Mecklenburg 
county jury learned that the witness did not believe in a Supreme Being 
who controls man’s destiny, nor in divine punishment; and that an oath 
taken on an almanac would be as binding upon her as an oath on the 
Bible.*’ 

The trial court allowed the questions concerning the political beliefs 
of Beal and Mrs. Miller as evidence affecting their credibility.* The 
upper court apparently regarded the testimony as admissible to prove 
the charge that the defendants were engaged in an unlawful conspiracy 
to resist the police.** These beliefs may be relevant to prove such a 
conspiracy on the night of June 7th, although the connection between 
Mrs. Miller’s convictions and the charge against the defendants seems 
highly attenuated. But the establishment of the testimony’s rele- 


excluded from the jury when it is too prejudicial in character.” The 
probative value of this testimony, whether as direct or as impeaching 
evidence, seems wholly out of proportion to the dangers with which its 









15 Mrs. Miller testified that she had told the workers’ children that the Na- 
tional Guard had been ordered to Gastonia to shoot down workers on the picket 
line. She had distributed literature showing a child firing at soldiers, and a leaflet 
urging the support of a children’s 's delegation to the Soviet Union to bring the 
“message of solidarity of the children of America to the workers’ children im 
Russia.” See Record, 1614-31- ’ 

16 When Mrs. Miller came to the stand, no objection was made to her testi- 
mony on the ground of incompetency. North Carolina has never by statute abro- 
gated the common-kw rule of incompetency because of religious disbelief. A hw 
regulating oaths, passed in 1777, is still on the statute books. N_ C- Cove Ax. 
(Michie, 1927) $§ 3189-91. But decisions have gone far to affirm the admission of 

testimony when the trial court has found the witness to have a sense of “ moral 
obliestion ” of the oath. Cf. Shaw v. Moore, 49 N. C. 35 (1896) ; State v. Pitt, 
166 N. C. 268, 80 S. E. 1060 (1914); Lanier v. Bryan, 184 N. C. 235, 114 S. E 
age sce Biges, Religious Beli} as « Qualification of a Witness (3929) 8 SNC L 
Rev. 31; Hartogensis, Denial of Equal Rights to Religious Minorities and Non- 
Believers in the United States (1930) 39 Yatz L. J. 659; cf. also N. C. Comsr. § 26. 

17 See Record, 1644-56. 

18 Mrs. Miller’s sympathies had already been shown by her testimony that 
she was the wife of one of the defendants, and had been sent to Gastonia by the 
president of the union to organize the children’s section. Id., 1608-14. 

19 In support of its ruling the court relied on Spies v. People, 122 IIL. 1, 12 N. E. 
865 (1887), and Commonwealth v. Sacco and Vanzetti, 255 Mass. 369, 151 N. E. 
839 (1926). For a criticism of the view taken in the latter case, see Note (1927) 
36 Yate L. J. 284. 

20 See 4 Wicmore, Evmence (2d ed. 1923) § 1864; Chafee, The Progress of 
the Law (1922) 35 Harv. L. Rev. 428, 433 et seq.; cf. note 21, infra. 
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admission is fraught. To secure a fair trial of strikers in a community 
which flogged union leaders, wrecked union headquarters, and refused 
to indict for crimes against strikers, was at best hardly am easy task. 
But to link the strikers with “revolution” and “ Russia” and “ the 
abolition of private property ” was to arouse passions and prejudices 
likely to result in the conviction of the defendants irrespective of their 
guilt.*? 

The upper court’s answer to the defendants’ objections is that the 
question of the admissibility of the evidence is within the discretion of 
the trial judge. This proposition is supported by a long line of North 
Carolina decisions.** The tendency to vest wide discretion in the trial 
court is a highly salutary departure from the restrictive and confusing 
rules laid down by some tribunals for the regulation of a trial. But 
this does not mean that the trial court’s discretion is uncontrolled, nor 
that the appellate court thereby abdicates all duty to prevent an unfair 
trial resulting from the abuse of discretion.** In a recent prosecution 
growing out of a strike, the New York Court of Appeals, which recog- 
nizes wide discretion in allowing impeaching evidence, granted a new 
trial when the trial court permitted cross-examination into the defend- 
ant’s communistic beliefs.** 

The opinion of the court neither approves nor disapproves the ex- 
amination into Mrs. Miller’s religious beliefs. It declares that if there 
was any error involved, it was not prejudicial.2° Mrs. Miller, however, 
was one of the chief witnesses for the defense. And the defendants 
were convicted by a jury, nine of whom were farmers, living in a com- 
munity which has been characterized as the most “ fundamental Bible- 
loving people in the world.” *° 

The conduct of the prosecution in its argument to the jury was urged 
as a ground for a new trial. The trial judge struck out the defendants’ 
exceptions to the argument on the ground that when the defendants 
objected, he stopped the solicitor and warned him to confine his remarks 
to comment on the evidence, and also because the jury was told to dis- 
regard the plea.** The upper court refused to order the certification of 





21 The state sought to cross-examine Beal concerning his belief in Negro equal- 
ity. In spite of the prosecution’s vigorous assertion that no “high class respect- 
able white man advocates social equality,” and that therefore the testimony should 
be admitted to impeach the witness, the court ruled against it. See Record 1465-66. 

22 State v. Lawhorn, 88 N. C. 634 (1883); State v. Cloninger, 149 N. C. 567, 
63 S. E. 154 (1908) ; State v. Winder, 183 N. C. 776, 111 S. E. 530 (1922); State 
v. Dickerson, 189 N. C. 327, 127 S. E. 256 (1925) ; State v. Colson, 194 N. C. 206, 
139 S. E. 230 (1927). 

*3 State v. Scott, 194 Iowa 777, 190 N. W. 370 (1922); Clark v. Variety, Inc., 
189 App. Div. 462, 178 N. Y. Supp. 698 (1919) ; Dungan v. State, 135 Wis. 151, 
115 N. W. 350 (1908) ; see Note (1927) 36 YALE L. J. 384. 

“4 People v. Malkin, 250 N. Y. 185, 164 N. E. 900 (1928) ; cf. State v. Schleifer, 
162 Conn. 708, 130 Atl. 184 (1925); note 23, supra. 

25 State v. Beal, supra note 1, 154 S. E. at 616-18. 

26 See Wharton, Poor White Capitalists (1929) 153 OUTLOOK AND IND. 252; “I 
have never been in a cotton-mill house whose walls were not littered with cheap, 
loud-colored prints of Biblical scenes.” Ibid. See also (1929) 129 NATION 477: 
“To a Southern fundamentalist farmer, a communist or an atheist is a criminal 
per se.” 

*7 See Brief for the Defendants. 
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the record of the argument, taking the position that any prejudice was 
removed by the court’s action,** and that thereafter the defendant’s 
failure to continue to object prevented review of the remainder of the 
argument. If the court means that in fact any prejudice due to a 
prosecutor’s plea is, in the nature of things, removed by a charge and 
an admonition, its position is untenable; that any jury would, upon the 
court’s instructions, abstract itself from the influence of Solicitor Car- 
penter’s dramatic performance in this case is inconceivable.*’ In 
numerous instances a new trial has been granted, even though the trial 
court admonished or stopped the attorney and instructed the jury to 
disregard the remarks.*° 

Nor should the failure to continue to object prevent reversal. In one 
case in which the solicitor, after a warning from the court on the defend- 
ant’s objection, made an improper statement to the jury the North 
Carolina court itself granted a new trial even though no exception was 
taken to the final statement.*! A federal court granted a new trial be- 





28 There is much authority in the North Carolina cases for this view. In the 
following cases, which are among the more extreme holdings, the solicitor’s argu- 
ment was held to be cured by the court’s admonition, or its charge, or both. Jen- 
kins v. North Carolina Ore Dressing Co., 65 N. C. 563 (1871) (plaintiff is a “ poor 
widow ” and the defendant ‘a wealthy corporation is attempting to cheat her out 
of her rights”) ; State v. Davenport, 156 N. C. 596, 72 S. E. 7 (1911) (statement 
that defendants’ fines would be paid by a wealthy foreign corporation) ; State v. 
Saleeby, 183 N. C. 740, 110 S. E. 844 (1922) (the jury could not “afford not to 
convict the defendant for . . . he had sold so much liquor in town that an in- 
dignation meeting had been held”). None of these cases approach in inflamma- 
tory character the appeal in the instant case. In State v. Tyson, 133 N. C. 692, 
45 S. E. 838 (1903), where there was a gross appeal to local prejudices, the de- 
cision was rested in part upon the ground that the defendant had invited the 
attack. Cf. Goodfellow v. People, 75 Colo. 243, 224 Pac. 1051 (1924); State v. 
Cleaver, 196 towa 1278, 196 N. W. 19 (1923). 

29 The solicitor knelt and prayed before the jury. Then grasping the hand 
of the widow of the dead officer, he handed her the shot-torn coat of her husband, 
and pledged the vengeance of the state. He characterized the defendants as 
“devils with hoofs and horns who threw away their pitchforks for shotguns, 
foreign Communists, fiends incarnate, who came sweeping like a cyclone, like a 
tornado to sink their fangs into the heart and life blood of my community.” 

“Do you believe in the flag, do you believe in North Carolina, do you believe 
in good roads? ... Men, do your duty; do your duty, men, and in the name 
of God and justice render a verdict that will be emblazoned across the sky of 
America as an eternal sign that justice has been done.” See N. Y. Times, Oct. 19, 
1929, at 2; id., Editorial, Oct. 21, 1929, at 26; The Gastonia Strike-Murder Verdict 
(Nov. 2, 1929) 103 Lit. Dic. 14; (1929) 153 OUTLOOK AND IND. 336. 

30 Miller v. People, 70 Colo. 313, 201 Pac. 41 (1921) (reference to fact that de- 
fendant was a German); State v. Peirce, 178 Iowa 417, 159 N. W. 1050 (1916) 
(reference to prevalence of crime; and translation of defendant’s nickname as “ bad 
actor”); State v. Brown, 148 La. 357, 86 So. 912 (1921) (“it is high time to put 
a stop to these murders by negro women by hanging some of them”); People v. 
Fielding, 158 N. VY. 542, 53 N. E. 497 (1899) (vivid description of defendant, a 
public officer, stealing poor widow’s taxes); People v. Manganaro, 218 N. Y. 9, 
112 N. E. 436 (1916) (defendant brought doctors to prove his insanity; prosecuting 
attorney said the “ medical profession prostitutes itself” to testify to insanity; 
also that “ we can’t let men stab their wives”); People v. Brigham, 226 App. Div. 
104, 234 N. Y. Supp. 567 (1929) (statement that this prosecution of a Negro had 
caused loss of Negro votes to district attorney). 

31 State v. Evans, 183 N. C. 758, 111 S. E. 345 (1922). But cf. State v. Rav 
166 N. C. 420, 81 S. E. 1087 (1914). 
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cause of a grossly improper argument of the prosecutor, even though no 
objection was ever made.** The solicitor is duty bound to secure the 
defendants an impartial hearing.** To refuse to consider the fervid 
appeal of the prosecuting attorney, in reaching a decision that the de- 
fendants have been convicted of murder after a fair trial, is hardly 
justified on the ground that the defense counsel failed to continue to 
interrupt the state’s legal representative. 

These errors can not be dismissed as non-prejudicial. Far from re- 
vealing the undisputable guilt of the defendants, the record discloses a 
sharp conflict of testimony upon every important issue in the case.** 
In this state of the facts, the admission of the evidence of nonconformist 
beliefs and the character of the solicitor’s plea make it exceedingly diffi- 
cult to determine whether the defendants were convicted because of 
their guilt or because of their radicalism.*® 





LEGISLATION 


TAXATION OF TAX-EXEMPT SECURITIES IN THE HANDs OF CORPORA- 
TIONS.’ — With the shifting trend in corporate taxation, the frequently 
criticised * constitutional immunities which afford legal sanctuary to 
governmental securities have again placed spiked barriers in the path of 
tax progress. The recent cases of Macallen Co. v. Massachusetts * and 
Educational Films Corp. v. Ward * have raised the problem whether the 
efficacy of taxation according to income is to be exenterated by its failure 
to reach exempt securities. 

It was early determined that the Constitution shielded such securities 





32 August v. United States, 257 Fed. 388 (C. C. A. 8th, 1919) (lengthy speech 
concerning the war with Germany in prosecution for interfering with the mails). 
This case relies in part upon a statute requiring the appellate court to give judg- 
ment “ without regard to technical errors . . . which do not affect . . . substan- 
tial rights.” See JupiciaL Cope § 269, as amended by 4o Star. 1181 (1919), 
28 U.S. C. § 391 (1926). 

33 See People v. Fielding, supra note 30, at 547, 53 N. E. at 498. 

34 See note 5, supra; Record passim. 

35 Beal, Miller, and Carter, northerners, and Harrison, a Gastonia resident, were 
sentenced to prison terms of seventeen to twenty years; McGinnis and McLaughlin 
of Gastonia received sentences of twelve to fifteen years, and Hendricks; also a 
local resident, received a five- to seven-year sentence. State v. Beal, supra note 1, 
154 S. E. at 612. None of the defendants is in jail, however, all having 
jumped bail. See N. Y. Times, Sept. 30, 1930, at 1. 


1 The statutes dealt with in this Note, except where otherwise indicated, are 
confined to those relating to domestic business corporations. The statutes dealing 
with foreign corporations are similar, and the problem the same. 

2 See Mills, Tax-Exempt Securities (1923) Proc. Nat. Tax Conr. 334; Powell, 
The Macallen Case — and Beyond (1930) 8 Nat. Inc. Tax. Mac. 91, 95. But see 
Hardy, Taxation and Tax-Exempt Securities (1925) Proc. Nat. Tax Conr. 222; 
Plehn, Taxation of National Banks (1929) 17 Catir. L. REv. 357. 

3 279 U. S. 620 (1929); see Powell, The Macallen Case —and Before (1930) 
8 Nat. Inc. Tax Mac. 47; Powell, supra note 2; Traynor, National Bank Taxation 
in California (1929) 17 Cautr. L. Rev. 456; Note (1929) 43 Harv. L. REv. 280. 

4 282 U. S. 379 (1931); see Powell, An Imaginary Judicial Opinion (1931) 
44 Harv. L. Rev. 889; Note (1931) 44 Harv. L. REv. 829. 
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from direct property taxes.” But ingenious legislatures, unsympathetic 
toward such tax-free wealth, adopted various indirect methods for im- 
posing the economic burden of taxation upon corporate owned exempt 
bonds while still respecting their legal sanctity. These are still em- 
ployed by those states which adhere to the property theory of corporate 
taxation. One of these devices is the share tax. While a tax upon the 
shares of a corporation, levied upon the corporation, is invalid to the 
extent that the value of the shares reflects tax-exempt securities,° a share 
tax levied upon the shareholder is constitutional.’ Eight states apply this 
method to the shares of business corporations.* Moreover, since it was 
until recently the only means authorized by Congress for the taxation of 
national banks,’ the share tax is by far the most common type of bank 
taxation.'° While such a tax must be levied upon the shareholder, 





5 Tax-exemption of governmental securities has four aspects. A state may not 
directly tax federal bonds. Weston v. Charleston, 2 Pet. 449 (U. S. 1829). Nor 
may the Federal Government so tax state and municipal securities. Pollock v. 
Farmers’ Loan & Trust Co., 157 U.S. 429 (1895). It is violative of the “ contract 
clause” for a state to tax its own bonds where their issue is accompanied by an 
agreement not to tax. Macallen Co. v. Massachusetts, 279 U. S. 620 (1929). And 
seemingly the due process clause of the Fifth Amendment prevents the Federal Gov- 
ernment from taxing its own securities when issued under similar conditions. See 
Powell, supra note 2, at 95. 

Corporate excess and capital stock taxes, where assessed directly to the corpora- 
tion, may be classified within the direct property tax category. Bank of Commerce 
v. New York, 2 Black 620 (U.S. 1862) ; Bank Tax Case, 2 Wall. 200 (U. S. 1865), 

6 Home Sav. Bank v. Des Moines, 205 U.S. 503 (1907). 

7 Van Allen v. Assessors, 3 Wall. 573 (U. S. 1866); Des Moines Nat. Bank v. 
Fairweather, 263 U.S. 103 (1923). 

8 Ala. Gen. Acts 1927, no. 163, § 25; Iowa CopE (1927) §§ 7008-13; ME. Rev. 
Stat. (1930) c. 13, §5; Md. Laws 1929, c. 226, §6; Neb. Laws 1929, c. 168, §1; 
Tenn. ANN. Cope (Shannon, 1917) § 790, as amended by Tenn. Pub. Acts 1927, 
c. 39; Uran Comp. Laws (1917) § 5890; Vt. Laws 1925, no. 21, §§ 1, 2, as amended 
by Vt. Laws 1927, no. 15. 

9 The share tax method of national bank taxation originated by the Act of 
June 3, 1864. 13 STAT. 99, 111-112. It continued the only method until 
an amendment in 1923. See Lutz, The Evolution of Section 5219, United States 
Revised Statutes (1928) 13 Nat. Tax Ass’N BULL. 205; note 35, infra. 

10 Ariz. Cope (Struckmeyer, 1928) § 3069; Ark. Dic. Stat. (Crawford & Moses, 
1921) § 9949; Coto. Comp. Laws (1921) § 7450; Conn. GEN. STAT. (1930) § 1252; 
Fria. Comp. Laws (1927) § 907; GA. Civ. Cope Ann. (Michie, 1926) § 993 (138); 
Ipauo Comp. Stat. (1919) § 3297; Ite. Rev. Stat. (Cahill, 1929) c. 120, § 40; 
Inp. Ann. Stat. (Burns, 1926) § 14113; Iowa Cope (1927) § 6998; Kan. Rev. 
Stat. ANN. (1923) § 79-310; Ky. Stat. (Carroll, 1930) § 4092; La. Rev. Stat. ANN. 
(Marr. Supp. 1926) p. 93; Me. Rev. Star. (1930) c. 12, §77; Md. Laws 1929, 
c. 226, § 15; Micu. Comp. Laws (1929) § 3396; Munn. Stat. (Mason, 1927) § 2027; 
Miss. Cope ANN. (1930) § 3138; Mo. Rev. Stat. (1929) § 9765; Mont. Rev. Cope 
(Choate, 1921) § 2064; Nes. Comp. Stat. (1929) § 77-701; Nev. Comp. Laws 
(Hillyer, 1929) $6572; N. H. Pus. Laws (1926) c. 70, §1; N. J. Comp. Srart. 
(1910) p. 5098; N. M. Strat. Ann. (Courtright, 1929) § 141-504; N. C. Cone ANN. 
(Michie, 1927) § 7971(11); N. D. Comp. Laws Ann. (1913) § 2115; Onto GEN. 
Cone (Page, 1931) § 5408; Oxia. Comp. Stat. ANN. (Bunn, 1921) § 9607; 
Ore. Cope ANN. (1930) § 69-212; Pa. Stat. ANN. (Purdon, 1930) tit. 72, § 1913; 
S. C. Civ. Cope (1922) § 400; S. D. Comp. Laws (1929) § 6696; TENN. ANN. CopE 
(Shannon, 1917) § 790: Tex. Rev. Civ. Cope (Vernon, 1928) § 7165; Utan Comp. 
Laws (1917) § 5867; Vt. Laws 1925, c. 21, §§ 1, 2; VA. Tax Cope (Michie, 1930) 
§ 90; Wyo. Comp. Stat. ANN. (1920) § 2767. 

A majority of these statutes provide for deduction of the assessed value of the 
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these statutes frequently provide that the corporation shall pay the tax, 
and shall then have a right to reimbursement from the shareholder ** — 
a right which it seldom enforces.'* Thus one substitute for the for- 
bidden property tax is provided. 

Another substitute which has been universally upheld ** is found in 
the computation of excise taxes upon corporate franchises in part by the 
value of their exempt bonds. This expedient is afforded by the familiar 
concept that a tax upon a taxable subject serves to insulate the immune 
components of the measure.’* In a majority of the states where this 
method obtains the measures employed bear but a remote relation to 
the actual value of the corporate property. Of these, authorized capital 
stock is the most popular base,’° while in a number of jurisdictions the 
tax is determined by the amount of subscribed,'® issued,’’ or actually 
paid-up '* capital stock. The arbitrary character of such measures is 
frequently alleviated by means of a low rate; but this in turn renders 
doubtful any substantial benefit to the state. On the other hand, many 
measures seek to reflect the value of the assets of the corporation; 
capital and surplus,’’ market value of the outstanding shares,”° or the 





real estate taxed to the bank from the value of the shares, the tax being levied 
upon the remainder. The Arkansas, Georgia, Mississippi, Oregon and South 
Carolina acts, while still unrepealed, may now be superseded by recently enacted 
income taxes in those states. See note 25, infra. 

11 All the bank share taxes cited in note 10, supra, so provide except those of 
Connecticut, Kentucky, Michigan, Montana, Nebraska, Utah, Virginia, and Texas. 
And the Alabama, Iowa, and Nebraska acts referred to in note 8, supra, also provide 
that the bank shall pay and have reimbursement. The Vermont act, applying to 
shares of all corporations, restricts this provision to shares held by non-residents. 
Vr. Gen. Laws (1917) § 708. 

12 This accounts, no doubt, for the provision in the Federal Revenue Act of 
1924 for a deduction from corporate income where taxes imposed upon a share- 
holder of a corporation upon his interest as shareholder are paid by the corpora- 
tion without reimbursement from the shareholder. 43 Stat. 283 (1924), 26 U.S.C. 
§ 986 (1926) ; see Frat Report or THE CALIFORNIA TAx COMMISSION (1929) 255. 

13 Society for Savings v. Coite, 6 Wall. 594 (U. S. 1867) ; Provident Institution 
v. Massachusetts, 6 Wall. 611 (U. S. 1867); Hamilton Co. v. Massachusetts, 6 
Wall. 632 (U.S. 1867) ; Home Ins. Co. v. New York, 134 U. S. 594 (1890). 

14 See Isaacs, The Subject and Measure of Taxation (1926) 26 Cor. L. Rev. 
939. 

15 Tpano Comp. Stat. (1919) § 4782; Me. Rev. Stat. (1930) c. 12, § 21; 
N. H. Pus. Laws (1926) c. 225, § 95, as amended by N. H. Laws 1927, c. 38, § 2; 
Oxta. Comp. Stat. ANN. (Bunn, 1921) § 9947, as amended by Okla. Laws 1927, 
c. 113, §1; Ore. Cope ANN. (1930) § 25-237; S. C. Acts 1922, no. 576, § 4, as 
amended by S. C. Acts 1923, no. 10, § 4 (applied only to foreign corporations) ; 
Vr. Gen. Laws (1917) § 1038, as amended by Vt. Laws 1919, no. 46; Va. Tax CopE 
(Michie, 1930) § 211; Wash. Laws 1929, c. 227, §4; W. Va. Cope (1931) c. 11, 
art. 12, §69. And in Delaware the tax is measured by the number of shares of 
authorized capital stock. Det. Rev. Cope (1915) c. 6, §68, as amended by Del. 
Laws 1929, c. 6, § 3. 

16 Ark. Dic. Stat. (Crawford & Moses, 1921) § 9801, as amended by Ark. Acts 
1925, no. 271, §1; Inv. Rev. Stat. (Cahill, 1929) c. 32, § 105; Md. Laws 1929, 
c. 226, § 136. ‘ 

17 Ga. Laws 1929, no. 423, §1; N. J. Comp. Stat. (Supp. 1924) § 208-519. 

18 Ala. Gen. Acts 1927, no. 163, § 53; KAN. Rev. Stat. ANN. (1923) § 17-701; 
S. C. Acts 1922, no. 531, § 4, as amended by S. C. Acts 1926, no. 541, § 1. 

19 Micn. Comp. Laws (1929) § 10140; Miss. Cope ANN. (1930) § 4201; Mo. 
Laws 1929, p. 328; N. C. Pub. Laws 1929, c. 345, § 210(2); Tex. Rev. C1v. Cone 
(Vernon, 1928) § 7084, as amended by Tex. Gen. Laws (Spec. Sess.) 1930, c. 68, § 2. 

20 Onto Gen. Cope (Page, 1931) § 5498; Utah Laws 1929, c. 89, § 3. 
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value of the corporate property and assets,*’ are characteristic examples. 
Measures of this type, for the purpose of a property tax, fairly success- 
fully circumvent immunities that may attach to any of the corporate- 
owned intangibles. 

In recent years the realization that it is both more equitable and more 
profitable to tax according to earning power rather than according to 
the mere possession of assets has led to the supplanting of older forms 
of taxes by the income tax. It was early held that interest from tax- 
exempt securities could not be reached directly.2* Like the share 
tax, one method of avoiding the effect of this exemption was the in- 
come tax upon the shareholder, whose dividend would be contributed to 
by the tax-exempt interest received by the corporation. Fifteen states 
have such taxes.** But the increased expense consequent upon the 
greater administrative difficulties in collection, the escape of the divi- 
dend of non-resident shareholders and of income reserved as surplus 
operate to make the personal income tax a less effective source of 
revenue than an income tax upon the corporation. And a combination 
of such personal and corporate taxes which exists in nine states ** is 
unsatisfactory since the two taxes together fail to reach the exempt 
interest on a parity with other corporate income.** 

It is not surprising, therefore, to find a number of legislatures resort- 
ing to the excise device, employing net income as a measure. Connecti- 
cut set the mode in 1915,°° and was soon followed by Montana,”’ New 
York ** and Massachusetts.*® However, a Tennessee statute,*°® enacted 





21 Wyo. Laws 1925, c. 117, §1. Massachusetts has a corporate excess measure. 
Mass. Gen. Laws (1921) c. 63, § 32. And Kentucky measures her tax by the asset 
value of the capital stock. Ky. Strat. (Carroll, 1930) § 4189-1. A number of juris- 
dictions while employing more arbitrary measures for their tax on domestic cor- 
porations compute the tax on foreign corporations upon the value of its capital 
used in business in the state. Ala. Gen. Acts 1927, no. 163, § 54; ARK. Dic. Stat. 
(Crawford & Moses, 1921) § 9804, as amended by Ark. Acts 1925, no. 271, § 2; 
Ga. Laws 1929, no. 423, §1; Md. Laws 1929, c. 226, § 140; S. C. Acts 1922, no. 531, 
§5; S.C. Acts 1925, no. 197, § 84, as amended by S. C. Acts 1926, no. 475, § 3. 

22 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895). 

23 Ark. Laws 1929, no. 118; Del. Laws 1929, c. 8; Ga. Laws 1929, no. 330; 
Miss. Cope ANN. (1930) § 5033; Mo. Rev. Stat. (1929) § 10115; N. H. Pus. Laws 
(1926) c. 65, §1; N. Y. Laws 1919, c. 627, N. Y. Tax Law (1909) art. 16; N. C. 
Pub. Laws 1929, c. 345, $317; N. D. Comp. Laws Ann. (Supp. 1925) § 2346a1; 
Oxra. Comp. Stat. ANN. (Bunn, 1921) § 9934; OrE. Cope ANN. (1930) § 69-1501; 
S. C. Acts 1927, no. 1; Tenn. Pub. Acts 1929, c. 84; Va. Tax Cope (Michie, 1930) 
§ 23; Wis. Stat. (1929) § 71.01. 

24 All except the Delaware, New Hampshire, New York, Oklahoma, Oregon and 
Tennessee statutes in the preceding note apply to both corporations and individuals. 

25 A possible solution by restricting the tax upon the dividend to that portion 
which represents immune income of the corporation has been precluded by the Su- 
preme Court. Miller v. Milwaukee, 272 U. S. 713 (1926). By analogy to the 
share tax device, it is conceivable that a tax upon the dividend, assessed to the 
shareholder but payable by the corporation, might serve to reach both the taxable 
and exempt corporate income. 

26 Conn. Pub. Acts 1915, c. 292, pt. IV, now Conn. Gen. Stat. (1930) § 1326. 
Cf. Underwood Typewriter Co. v. Chamberlain, 94 Conn. 47, 108 Atl. 154 (1919). 

27 Mont. Laws 1917, c. 79, now Mont. Rev. Cone (Choate, 1921) § 2296. 

28 N. Y. Laws 1917, c. 726, now N. Y. Tax Law (1909) Art. 9A. 

29 Mass. Acts 1919, c. 355, now Mass. Gen. Laws (1921) c. 63, § 30, as amended 
by Mass. Acts 1930, c. 220, § 3. 

39 Tenn. Pub. Acts 1923, c. 21, §1, now Tenn. Ann. Cope (Shannon Supp. 
1926) § 723a14, as amended by Tenn. Pub. Acts 1927, c. 44, § 1. 
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in 1923, was the first to include in its base interest from tax-exempt 
securities. The following year the definition of net income in the New 
York act was amended by a specific inclusion of such interest,** and in 
1925 the Massachusetts legislature, prompted by the enactment of a 
similarly measured excise upon banks,** struck from the definition of 
net income in its business corporation excise a previously existing ex- 
press exclusion of interest from exempt bonds.** 

New impetus was given this trend by the 1926 amendment to § 5219 
of the United States Revised Statutes.** Hitherto, Congress had 
authorized national bank taxation only by the share and, since 1923, 
the income tax methods.*® By this amendment states were allowed to 
tax national banks by an excise “ according to or measured by their 
net income . . . from all sources,” *° an enactment clearly designed to 
permit the inclusion of income from federal bonds in the measure.*? New 
York immediately passed another statute ** taxing banks and financial 
corporations, which defined gross income explicitly to embrace interest 
from exempt governmental securities. And in 1929, consequent upon 
joint conferences of the tax commissions of California, Oregon and 





31 N. Y. Laws 1924, c. 329, §1. This amendment was a consequence of the 
decision of the court of appeals construing the then existing measure not to 
include income from exempt bonds. People ex rel. Standard Oil Co. v. Law, 237 
N. Y. 142, 142 N. E. 446 (1923). 

82 Mass. Acts 1925, c. 343, $1. The primary purpose of the chapter was to 
reach the exempt assets of banks. The amendment of the existing tax on business 
corporations was purely secondary, and it was not thought that the additional 
burden upon such corporations would be appreciable. See Mass. House Documents 
(1925) no. 233; NicHots, TAXATION IN MassAcuusetts (Supp. 1931) 119i. 

83 Mass. Acts 1925, c. 343, §1A. Prior to this amendment, the statute con- 
tained an express exclusion of interest from federal bonds, but interest from state 
and municipal securities was excluded only by inference from the provision that 
net income should include such interest “as would be taxable if received by an 
inhabitant of this commonwealth.” Mass. Gen. Laws (1921) c. 63, § 30, as amended 
by Mass. Acts 1925, c. 265, §1. These exclusions were omitted by redefinition. 

34 44 Stat. 223 (1926), 12 U.S. C. Supp. III § 548 (1929). 

35 Previously the share tax method was the only one authorized by Congress. 
See note 9, supra. In 1923 an amendment to § 5219 gave the states two further 
expedients: a tax upon the income of the bank, or upon the dividend as the income 
of the shareholder. 42 Stat. 1499 (1923), 12 U.S. C. $548 (1926). The 1926 
amendment allows the excise tax to be supplemented by an income tax upon the 
shareholder. 

36 This permission was accompanied by the restriction that “the rate shall not 
be higher than the rate assessed upon other financial corporations nor higher than 
the highest of the rates assessed . . . upon mercantile, manufacturing and business 
corporations. .. .” 

37 “ Therefore the proposed amendments to section 5219 are designed to accom- 
plish the following: (a) The inclusion of income from tax-exempt securities as 
part of the measure in taxing national banking associations providing other cor- 
porations are similarly treated. . . .’ Report of House Committee on Banking and 
Currency, 67 Conc. Rec. 5761 (1926). See id. 5822, 6080-89; Haig, Taxation of 
National Banks on the Income Basis (1926) Proc. Nat. Tax Conr. 281; Fuller, 
Report of Special Committee on Taxation (1926) 19 J. AM. BANKERs’ Ass’N 402. 

38 N. Y. Laws 1926, c. 286, §1, N. Y. Tax Law (1909) Art. 9-B (franchise tax 
on state banks and financial corporations) ; N. Y. Laws 1926, c. 286, § 2, N. Y. Tax 
Law (1909) Art. 9-C (tax on national banking associations). The 1926 amendment 
to § 5219 was sponsored by New York bankers to permit the uniform use of this 
method in New York. See Fuller, supra note 37. 
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Washington,*® those states passed tax statutes each providing that in- 
terest from immune obligations be included in computing gross income.*° 

In this frame, Macallen Co. v. Massachusetts ** was decided, declaring 
that Massachusetts could not constitutionally measure its tax upon busi- 
ness corporations by interest from federal and state bonds. From the 
1925 amendment to that act the court inferred a calculated legislative 
purpose to tax indirectly such tax-exempt interest.‘ The case of Flint 
v. Stone Tracy Co.,** where the original act implicitly included non- 





39 See REPORT OF THE Property Tax RELIEF COMMIsSION (Ore. 1929) 54. 

40 Cal. Laws 1929, c. 13; Ore. Laws 1929, c. 427, now OrE. Cope ANN. (1930) 
§ 69-1301; Wash. Laws 1929, c. 151. The Washington law confined the tax to 
banks and financial corporations. The California and Oregon acts apply to all 
corporations. The California statute was preceded by a constitutional amendment 
permitting this form of taxation. Ca. Const. art. XIII, § 16; see Traynor, supre 
note 3, at 489-91. 

Four states have occupation taxes imposed on persons and corporations engaged 
in certain lines of endeavor and measured by gross income or receipts. Ga. Laws 
1929, no. 427; Miss. Laws 1930, c. go, art. 1; Tenn. Pub. Acts, Ex. Session, 1929, 
c. 12, §1; W. Va. Cope (1931) c. 11, art. 13. But interest from tax-exempt bonds 
can not be constitutionally included in such a measure. Northwestern Mut. Life 
Ins. Co. v. Wisconsin, 275 U.S. 136 (1927). 

41 279 U.S. 620 (1929). 

42 The court found this conclusion confirmed by the report of the Massachusetts 
special tax commission which, in advocating the new excise tax on banks and the 
amendment of the old act, said “ there is no valid reason why, for purposes of this 
tax, such income exemption should be allowed.” Mass. House Documents (1925) 
no. 233. 

The situation is oddly reminiscent of that upon which Home Ins. Co. v. New 
York arose. 134 U.S. 594 (1890). A New York statute imposed a tax directly 
upon the capital stock of corporations. N. Y. Laws 1880, c. 542, $1. The following 
year, apparently to avoid the operation of previous decisions holding that, in the 
case of such a tax, deduction must be made for federal bonds owned by the cor- 
poration, the statute was amended to the form of a tax upon the corporate franchise 
measured by the capital stock. N. Y. Laws 1881, c. 361, 81. This history was 
presented to the court. See Brief for Plaintiff in Error 11-12. Yet the tax was 
upheld on the ground that the subject was a proper one. Des Moines Nat. Bank 
v. Fairweather, 263 U. S. 103 (1923), presents a similar resemblance. An Iowa 
statute provided that bank shares should be taxed to the bank. Iowa Copr Ann. 
(1897) § 1322. This was condemned. Home Sav. Bank v. Des Moines, 205 U. S. 
503 (1907). The statute was then amended to impose the tax upon the share- 
holder, yet payable by the bank with a right to reimbursement from the shareholder. 
Iowa Laws 1911, c. 63, §4. This amended statute was held invalid by a United 
States District Court. Iowa Loan & Trust Co. v. Fairweather, 252 Fed. 605 (S. D. 
Iowa, 1918). But in a later case its constitutionality was sustained by the circuit 
court of appeals. Hannan v. First Nat. Bank, 269 Fed. 527 (C. C. A. 8th, 1920). 
Finally the question was brought before the Supreme Court, where the history of 
the statute was presented to the Court. See brief for Plaintiff in Error 17. Its con- 
stitutionality was affirmed. 

As an aftermath of the Macallen case, Massachusetts has amended both her 
taxes upon business and on financial corporations and banks to exclude tax-exempt 
securities. Mass. Acts 1930, c. 220, §$ 1, 3. So the Macallen case has operated to 
make the congressional permission given by the 1926 amendment to § 5219 inef- 
fective. Although the question was not before the Court in the Macallen case, the 
constitutionality of § 5219 is also open to serious doubt. See Powell, supra note 2, 
at 94; Note (1929) 43 Harv. L. Rev. 280, 285, n.43. 

43 2090 U. S. 107 (1911). The Court upheld the constitutionality of a federal 
excise upon corporations which was measured by the “entire net income. . 
received . . . from all sources.” 
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taxable interest, was distinguished as placing thereon a mere “ fortuitous 
and incidental ” burden. And in a converse application, this distinction 
was reiterated in Educational Films Corp. v. Ward.** 

The Tennessee statute, with its original implied inclusion, seems 
within the protection of the Flint case.*° But the fate of the others 
is more dubious. Confined to its precise facts, the Macallen case threat- 
ens none; yet a logical application of its substance endangers all. It was 
clear that the subsequent express inclusion in the New York business 
corporation act raised an inference of intention even more compelling 
than that found in the subsequent implied inclusion of the Massachusetts 
tax.*° The later New York tax upon state banks and financial cor- 
porations differs only in that the specific inclusion occurred in the 
original enactment. Weight is added to the inference from the original 
express inclusion found in the California and Oregon statutes by the 
fact that, in both cases, reports were before the legislatures at the time 
of their enactment demonstrating that the proposed legislation was in- 
tended to allow the inclusion of tax-exempt securities in the measure.*’ 
And the doubts which enshroud these statutes are emphasized by the 
fact that the supreme court of Washington has declared its statute 
unconstitutional,** while the California supreme court has upheld the 
almost identical California act.*® 

The legislatures of these states are confronted with an uncertainty 
which cannot be completely dispelled until the status of the Macallen 
case is more exactly established. Very recently, an attempt has been 
made to bolster the New York business corporation tax by an amend- 
ment omitting the specific inclusion, but effecting a sub silentio in- 
clusion by a broad definition of net income.*® But the Macallen case 
definitely proved that such an amendment is not a panacea. Another 
course is contemplated in Massachusetts. There a bill,’ introduced 





44 282 U.S. 379 (1931). An excise tax measured by “ entire net income” was 
upheld although tax-exempt royalties from copyrights were considered in deter- 
mining the amount of the tax. 

45 Thus the supreme court of Tennessee, in upholding the constitutionality of 
that act, distinguished the Macallen case and followed Flint v. Stone Tracy Co. 
General Securities Co. v. Williams, 29 S. W.(2d) 662 (Tenn. 1930). It is inter- 
esting to note that on the same day the Tennessee court declared the act invalid 
so far as it included in the measure royalties from federal patents. Quicksafe Mfg. 
Corp. v. Graham, 29 S. W.(2d) 253 (Tenn. 1930); cf. Educational Films Corp. v. 
Ward, 282 U. S. 379 (1931). 

46 See Note (1931) 44 Harv. L. REv. 829, 830; cf. Powell, supra note 4, at 897. 

47 See Fina, Report OF THE CALIFORNIA TAX COMMISSION (1929) 41, n.3, 258, 
263; REpoRT OF THE Property TAx RELIEF ComMMIsSION (Ore. 1929) 56-57. 

48 Aberdeen Sav. & Loan Ass’n v. Chase, 289 Pac. 536 (Wash. 1930). The report 
of the Washington tax commission did not advert to the question of tax-exemption 
in recommending the statute. See Seconp BIENNIAL REPORT OF THE TAx Com- 
MISSION OF THE STATE OF WASHINGTON (1928) 13-17. 

49 Pacific Co., Ltd. v. Johnson, U. S. Daily, April 11, 1931, at 346. 

50 Assembly, No. 2824, amending N. Y. Tax Law (1909) Art. 9A, § 208. 
This bill was introduced on March 9, 1931, passed before the session was ad- 
journed, and signed by the governor on April 21. The purpose of the amendment 
is to avoid the stigma of the Macallen case. See REPORT OF THE COMMITTEE ON 
State LEGISLATION OF THE Ass’N OF THE BAR OF THE City oF NEw York, Com- 
mittee on Taxation (1931), no. 181. 

51 Mass. House Bill no. 118. This bill proposes to amend both the tax on 














LEGISLATION 1131 


at the last and carried over to the next session of the legislature,*? pro- 
vides that the tax measured by taxable income shall not be less than 
a tax, at the same rate, measured by the amount of dividends declared 
during the taxable year. Such an expedient will prove satisfactory, 
however, only where the entire income is divided among the stock- 
holders in the same year in which it is earned. While the ghost of the 
legislative purpose doctrine remains unlaid, only by a most discreet 
original enactment of a tax with an implicit inclusion of exempt in- 
come in its measure may a legislature be assured of reaching the 
interest from governmental securities. 





CrepiIt UNION LEGISLATION. — One of the notorious deficiencies in 
the operation of ordinary usury laws is their failure adequately to pro- 
tect the borrower of small sums. Low capitalization and the dis- 
proportionate expense of investigating the borrower’s security ' forced 
the lenders on whom this class of borrowers depends to charge more 
than the legal rate of interest in order to realize a profit, and once 
transgression occurred there was no hesitation in increasing rates to 
as much as the traffic would bear.* The situation has been partially 
alleviated by the Uniform Small Loan Law, which allows the lender 
three and one-half per cent interest a month on unpaid balances and 
at the same time rigidly regulates the conduct of the business. In this 
way it seeks to achieve a happy mean in protecting the interests of 
both lender and borrower.* But the recent rapid increase in the 
number of credit unions tends to indicate that the ultimate solution 
of the problem may to a large extent be found in the formation of these 
codperative organizations.* 

Credit unions ° are organizations composed of members having some 
common interest, such as residence within a certain area, employment 
in the same company, or membership in a particular church, club, or 
labor union, which accumulate the savings of members and lend them 
to those in need at low rates of interest. The common bond prac- 





banks and on business corporations. So far as it applies to national banks its con- 
stitutionality may be doubted since Congress has given the states no permission to 
measure a tax upon national banks by dividends. See note 35, supra. 

52 See U. S. Daily, March 27, 1931, at 218. 


1 In most cases this consisted only of the character of the borrower and his 
earning power; sometimes of chattel mortgages on furniture. See Ryan, Usury 
AND Usury Laws (1924) 134; CLARK, FINANCING THE CONSUMER (1930) 175. 

2 Rates ranging from ten to forty per cent per month were common, and 
sometimes even higher rates were charged. See RYAN, op. cit. supra note 1, at 
128, 133; Note (1929) 42 Harv. L. Rev. 689, n.6. 

3 For a discussion of the Uniform Small Loan Law, see Note (1929) 42 Harv. 
L. REv. 689. 

4 Though there are no complete statistics, it is estimated that there are about 
1450 credit unions now in the United States having a membership of 300,000, 
assets of $50,000,000, and doing an annual business of $70,000,000. New ones are 
being formed at the rate of more than fifty a month. These figures were furnished 
by the Credit Union National Extension Bureau. See note 12, infra. 

5 For a detailed description of the workings of the credit union, see BERGENGREN, 
Crepir UNION (1931). 
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tically guarantees that the character of each member will be known 
to many of the others; hence investigation is easy and inexpensive.° 
This bond also reduces the possibility of loss by furnishing a 
psychological incentive to the borrower to perform his obligations.’ 
The savings are accumulated either as payments on shares of stock, 
which draw dividends, or as deposits which earn interest. Loans are 
made only for provident purposes.* The members, each of whom has 
only one vote irrespective of his shareholdings or deposits, enact the 
by-laws, and elect a board of directors, a credit committee to approve 
or disapprove applications for loans, and a supervisory committee to 
audit the books and act as overseers of the work of the other officials. 
A percentage of the net earnings is set apart in a guaranty fund to 
meet contingencies, and the remainder is distributed as dividends. 
The merits of the scheme are apparent. A method is provided whereby 
persons of small capital by pooling their present resources can provide 
against possible future necessities. At the most, the interest charged 
on loans is less than one-third that permitted under the Uniform Small 
Loan Law. 

Though some unions exist apart from statute, their development has 
been insignificant except where they have received legislative sanction.’ 
Thirty-four states have credit union laws, providing in detail for their 
organization and operation as described above.'® Since the legislation 





6 See CLARK, op. cit. supra note 1, at 142. 

7 See ibid. Operating costs are usually further reduced by the fact that there 
is rarely an expense for rent; for instance, if the group is one of employees, the 
employer ordinarily furnishes space. See RYAN, op. cit. supra note 1, at 131; 
Credit Union Movement in the United States in 1929 (1930) 31 MonTHLY Laps. 
REV. 1052. 

8 Among the purposes considered beneficial are meeting expenses of an illness, 
getting out of the clutches of a loan shark, meeting educational expenses, helping 
the borrower in his business. There are many others. Money will not be lent for 
frivolous or extravagant uses. See WuitNry, CooperaTIvE CrepIT SOcI£ETIES 
(CrepiIr Untons) IN AMERICA AND ForeIGN COUNTRIES (1922) 34; HAM AND 
Ropinson, A Crepir UNION PRIMER (1914) ii. 

9 Cf. CLARK, op. cit. supra note 1, at 84, 257. 

10 Ara, Cope (Michie, 1928) §§ 8554(10) et seg.; Ariz. Laws 1929, c. 58, §§ 1 
et seq.; Cat. Copes AND GEN. Laws (Deering, Supp. 1929) tit. 145a, §§ 1 et seq.; 
Fra. Comp. Laws (Supp. 1930) §$§ 6494(1) et seg.; Ga. Civ. Cope ANN. (Michie, 
1926) §§ 2366(197) et seqg.; Int. Rev. Srat. (Smith-Hurd, 1929) c. 32, 8§$ 474 
et seqg.; Inp. ANN. Stat. (Burns, 1926) §§ 5143 et seg.; Iowa Cope- (1927) 
§§ 9305-a1 et seg.; Kan. Laws 1929, c. 141, §§ 1 et seg.; Ky. Stat. (Carroll, 1930) 
§§ 883g-1 et seq.; La. Rev. Stat. ANN. (Marr, Supp. 1926) pp. 358 et seq.; Md. 
Laws 1929, Cc. 337, §§ 1 et seq.; Mass. Acts 1926, c. 273, §$ 1 et seg.; Micn. Comp. 
Laws (1929) §§ 12089 et seqg.; Minn. Stat. (Mason, 1927) §§ 7774-1 et seq.; 
Miss. Cope ANN. (1930) §§ 4230 et seq.; Mo. Rev. Stat. ANN. (1929) §8§ 5079 
et seq.; Mont. Laws 1929, c. 105, §§ 1 et seg.; Nes. Comp. Stat. (1929) $8 24-1308 
et seq.; N. H. Pus. Laws (1926) c. 267, §§ 1 et seg.; N. J. Comp. Stat. (Supp. 
1924) pp. 3155 et seq., as amended by N. J. Comp. Star. (Supp. 1930) pp. 1669, 
1670; N. Y. Cons. Laws (Cahill, 1930) c. 3, § 450 et seq.; N. C. Cope Ann. (Michie, 
1927) §§ 5208 et seq.; OrE. Cope ANN. (1930) §§ 22-2301 et seg.; R. I. Gen. Laws 
(1923) c. 267, §§ 3925 et seq.; S. C. Civ. Cope (1922) $§ 4003 et seg.; TENN. ANN. 
Cove (Shannon, Supp. 1926) §§ 2198a3 et seqg.; TEx. Rev. C1v. Cope (Vernon, 1928) 
$§ 2461 et seq.; Utan Comp. Laws (1917) §§$ 1060 et seqg., as amended by 
Utah Laws 1929, c. 40; VA. Cope ANN. (Michie, 1930) §§ 4168(12) et seq.; W. Va. 
Acts 1925, c. 36, §§ 1 et seq., repealed Jan. 1, 1931 (see W. Va. Cope (1931) c. 31, 
art. 4, n.), reénacted with slight changes March 9, 1931, House Bill No. 31; Wis. 
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in more than three quarters of the states was sponsored by the Credit 
Union National Extension Bureau,'! a philanthropic institution founded 
in 1921,'* and since the people responsible for legislation in the other 
states had been in close touch with the founders of the Bureau,’ it 
is not surprising that the laws are substantially alike.'4 

Protection against possible fraud and mismanagement is furnished 
by providing for official supervision. Thus the union is required to 
incorporate and is placed under the surveillance of the proper state 
department. Moreover, though the expenses of the organizations are 
low, the legal rate of interest is frequently not high enough to allow 
many unions to operate. Therefore the unions are usually permitted 
to charge one per cent per month on unpaid balances.’ In four 
states “ reasonable rates’ may be demanded,'® and Virginia and West 
Virginia allow a maximum monthly rate of one and a half per cent.'” 
In contrast, New Hampshire has set a maximum of but six per cent 
a year,’*® and other jurisdictions have adopted maximums varying be- 
tween this amount and the usual twelve per cent per annum.'” Pre- 
sumably these lower rates are for the protection of the members of 
the unions. But assuming the merit of the union as a method of assist- 
ing those in need of small loans, the efficacy of these provisions may 
well be questioned. Leaving the organizations but a small margin 
in which to operate necessarily retards their development. 

Many states recognize the desirability of the movement by exempting 
credit unions from all taxes except those on real estate.2° On the other 





Srat. (1929) §§ 186.01 et seg. Arkansas passed an act on March 5, 1931, and 
Colorado, on April 6, 1931. Ark. House Bill No. 427; Colo. House Bill No. 364. 
Bills are pending in two other states. Okla. House Bill No. 229; Pa. House Bill 
No. 536. An act was passed in Ohio on April 29, 1931. House Bill No. 139. 

11 See CLARK, Op. cit. supra note 1, at 87. 

12 Offices are maintained at 5 Park Square, Boston, Mass. for the purpose of 
assisting, without charge, in the formation of credit unions. See CLark, op. cit. 
supra note 1, at 87. 

13 See id. 87, 88. 

14 Indeed in seventeen states, Alabama, Arizona, Arkansas, Colorado, Georgia, 
Tllinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Minnesota, Mississippi, Mis- 
souri, Montana, Tennessee, and West Virginia, the laws follow with but minor 
variations the Uniform Credit Union Law drafted by the Bureau. A complete 
comparative table can be found in BerGENGREN, op. cit. supra note 5, at 74. 

15 In Indiana the rate was formerly eight per cent per year. Inp. ANN. STArT. 
(Burns, 1926) § 5156. An act was passed on March 6, 1931, increasing the rate to 
one per cent per month. 

16 Ky, Stat. (Carroll, 1930) § 883g-17; Mass. Acts 1926, c. 273, $6; R. I. Gen. 
Laws (1923) c. 267, § 3926; TENN. ANN. Cope (Shannon, Supp. 1926) § 2198424. 

17 Va. Cope ANN. (Michie, 1930) § 4168(28); W. Va. Acts 1925, c. 36, 8.16 (see 
note 10, supra). 

18 N. H. Pus. Laws (1926) c. 267, § 16. 

19 N. C. Cone Ann. (Michie, 1927) §§ 2305, 5221 (6 per cent) ; S. C. Crv. Conr 
(1922) § 4004 (7 per cent); Nes. Comp. Stat. (1929) $§ 24-1324, 45-102 (10 per 
cent) ; Tex. Rev. Crv. Cope (Vernon, 1928) § 2462 (10 per cent). 

20 Ark. House Bill No. 427, § 22; Colo. House Bill No. 364, § 22; Ky. Strat. 
(Carroll, 1930) § 883g-27; La. Rev. Stat. ANN. (Marr, Supp. 1926) p. 365; Md. Laws 
1929, Cc. 337, § 24; Mass. Gen. Laws (1921) c. 59, § 5; Micn. Comp. Laws (1929) 
8 12112; N. Y. Cons. Laws (Cahill, 1930) c. 3, 8474; N. C. Cope Ann. (Michie, 
1927) $5225. This is a slight burden, for few credit unions own real estate. See 
note 7, supra. The Federal Revenue Act also exempts credit unions from taxation. 
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hand some jurisdictions either have provided expressly for taxation,”* 
or else have failed to mention the subject,?* in which case the union 
probably is taxable under general provisions.** In some of these states 
an exemption would seem to be unconstitutional.** The fee for annual 
examinations is also frequently a burden. Generally, the actual cost 
of the examination or more is charged; *° only in a few states is an 
allowance made.*® All states charge initial organization, filing, or 
recording fees.*7 Though ordinarily slight in themselves,** these fees 
may prove a serious handicap, for a credit union often has a most 
modest financial beginning.*® It is difficult, too, to find justification 
for the refusal of five states to permit the unions to receive de- 
posits,*® or for the Illinois statute which forbids credit unions to take 





45 STAT. 812 (1928), 26 U.S. C. Supp. III § 2103(4) (1929) ; see 31 Op. At1’y GEN. 
176 (1917). 

. 21 a Cope (Michie, 1928) § 8554(30); Ga. Civ. Cope ANN. (Michie, 1926) 
§ 2366(220) ; Inp. ANN. Start. (Burns, 1926) § 5164; Iowa Cope (1927) § 9305-a22; 
Minn. Stat. (Mason, 1927) §$ 7774-22; Miss. Cope ANN. (1930) § 4261; Mont. 
Laws 1929, c. 105, § 26; N. H. Pus. Laws (1926) c. 267, §51; Ore. Cope ANN. 
(1930) §$§ 22-2334, 69-104; R. I. Gen. Laws (1923) c. 267, § 3949; TENN. ANN. 
Cope (Shannon, Supp. 1926) § 2198a32; Va. Cope ANN. (Michie, 1930) § 4168(37)b. 

22 Arizona, California, Florida, Illinois, Kansas, Missouri, Nebraska, New 
Jersey, South Carolina, Texas, Utah, West Virginia, and Wisconsin. 

23 In Florida, for instance, it is provided that all real and personal property not 
expressly exempted shall be subject to taxes. Fra. Comp. Laws (1927) § 893. 

24 Ara. Const. art. 12, § 229; Car. Const. art. XIII, §14(c); Fra. Const. 
art. 9, § 1; Ga. Const. art. 1, § 2, par. 2, 4; Itt. Const. art. IX, §§ 1, 3; Inp. Const. 
art. 10, § 1; Kan. Const. art. 11, § 1; Minn. Const. art. 9, § 1; Mo. Const. art. X, 
§§ 3, 6, 7; Mont. Const. art. XII, §§ 1, 2, 7; Nes. Const. art. VIII, §§ 1, 2; S.C. 
Const. art. X, §§ 1, 4; Tenn. Const. art. 2, § 28; Tex. Const. art. VIII, § 2; Uran 
Const. art. XIII, § 2. 

25 Car. Copes AND GEN. Laws (Deering, Supp. 1929) tit. 145a, § 23; Colo. House 
Bill No. 364, §6; Inu. Rev. Star. (Smith-Hurd, 1929) c. 32, $478; Iowa CopE 
(1927) § 9305-a6; Kan. Laws 1929, c. 141, § 6; Ky. Stat. (Carroll, 1930) § 883g-6; 
Micu. Comp. Laws (1929) § 12096; Minn. Stat. (Mason, 1927) 8§ 7774-6, 53323 
Miss. Cope ANN. (1930) § 4238; Mo. Rev. Stat. ANN. (1929) § 5084; NEB. Comp. 
Stat. (1929) § 8-216; N. J. Comp. Strat. (Supp. 1924) p. 3161; S. C. Civ. Cope 
(1922) § 3983; Tenn. ANN. Cope (Shannon, Supp. 1926) § 32734223; Utah Laws 
1929, c. 40, § 1064; VA. Cope Ann. (Michie, 1930) § 4168(18); W. Va. Acts 1925, 
¢. 36, $6 (see note 10, supra); Wis. Stat. (1929) §§ 186.04, 215.32. 

26 In Massachusetts no fee is charged for the first three years. Mass. Acts 
1930, c. 180. Small charges are made in six jurisdictions. Fira. Comp. Laws (Supp. 
1930) §6494(6); INp. ANN. Stat. (Burns, 1926) §§ 5106, 5164; La. Rev. Start. 
Ann. (Marr, Supp. 1926) p. 360; Mont. Laws 1929, c. 105, §6; Ore. Cope ANN. 
(1930) § 22-2331; Tex. Rev. Civ. Cope (Vernon, 1928) § 2465. Alabama, Arizona, 
Arkansas, Georgia, New Hampshire, Maryland, New York, North Carolina, and 
Rhode Island do not mention examination fees in their credit union laws. 

27 See BERGENGREN, OP. cit. supra note 5, at 79, 85. 

28 In California and Virginia, however, the regular corporation organization fees 
are charged, making the cost clearly excessive. Cat. Copes anp Gen. Laws (Deering, 
Supp. 1929) tit. 145a, § 1; Va. Cope Ann. (Michie, 1930) § 4168(13). Section 1(f) 
of the new Colorado act imposes an initia! filing fee of twenty-five dollars. Colo. 
House Bill No. 364. 

29 It is not unusual for a credit union to start with a paid in capital of less 
than thirty dollars. See BERGENGREN, Op. cit. supra note 5, at 60-61. Members 
make deposits, or pay for shares in instalments of as little as twenty-five cents a 
_ See HAM AND ROBINSON, op. cit. supra note 8, at 6; (1914) 89 BANKER’S 

AG. 517. 

80 It. Rev. Stat. (Smith-Hurd, 1929) c. 32, § 476; Kan. Laws 1929, c. 141, § 43 
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first mortgages on real estate as security, though lending on second 
mortgages is permissible.** 

In spite of these imperfections, however, it is clear that the statutes, 
as already pointed out, do foster a practical application of the credit 
union idea. Together with the Uniform Small Loan Law, they go far 
toward relieving the condition of the small borrower. The credit 
union mechanism offers the greater advantages, but the Uniform Small 
Loan Law does remain necessary to serve permanently those to whom the 
credit union can never become available, and temporarily those who 
have not yet formed or joined one. 
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AGENCY — NATURE OF THE RELATION — POWER OF DEALER TO BIND Con- 
DITIONAL VENDOR BY TRANSACTION WITH BONA FIDE PuRCHASER.—A de- 
livered an automobile to B, a dealer, under a conditional sales agreement, 
which A assigned to the plaintiff, a finance corporation. The agreement 
stipulated that B was not to sell the car without the consent of A. B sold 
the car to C, a bona fide purchaser, without obtaining consent, taking a con- 
ditional sales agreement in part payment. The defendant financed this 
transaction in good faith and received an assignment of the written agreement. 
B absconded. The plaintiff sued the defendant for conversion of the auto- 
mobile and also claimed the right to the proceeds of the sale to C, who was 
not joined in the action. It was agreed between the parties that in the action 
for conversion the defendant would be entitled to any defense available to C 
and should assume any obligation which C owed. Held, that having left the 
car in the possession of the dealer, the plaintiff was estopped to set up his 
title; that, although on principles of following the res, B held the claim 
against C in trust for the plaintiff, the defendant, having in good faith pur- 
chased the claim together with the written evidence of the agreement, took 
free of the plaintiff's equity. Imperial Finance Corp. v. Fidelity Trust Co., 
[1930] 4 D. L. R. 827. 

The court’s theory in denying recovery for conversion is hardly satis- 
factory; the dealer’s power to bind the plaintiff in the transaction with C can 
not be rested simply on his possession of the car. Smith v. Clews, 114 N. Y. 
190, 21 N. E. 160 (1889); Utica Trust & Dep. Co. v. Decker, 244 N. Y. 340, 
155 N. E. 665 (1927). It can be said, however, that B had authority at 
least to find purchasers. Cf. Brett v. Foorsen, 17 Man. L. R. 241 (1907). 
And on reasons of commercial policy one court has held that under such 
circumstances a dealer has power to pass title. Carter v. Rowley, 59 Cal. App. 
486, 211 Pac. 267 (1922); Moore v. Ellison, 82 Colo. 478, 261 Pac. 461 
(1927); Harrison v. Auto Securities Co., 257 Pac. 677 (Utah 1927). Contra: 
Levi v. Booth, 58 Md. 305 (1882); AGENCY RESTATEMENT (Am. L. Inst. 
1929) §§ 398, 399; COMMENTARIES ON AGENCY RESTATEMENT (Am. L. Inst. 
1930) § 399; see Note (1929) 42 Harv. L. Rev. 685, 688. Further difficulties 
seem to be in the way of the holding that the defendant should be allowed to 
keep the proceeds of the sale. This result can not be rested merely on the rule 





La. Rev. Stat. ANN. (Marr, Supp. 1926) p. 359; Mo. Rev. Stat. ANN. (1929) 
§ 5082; Wis. Stat. (1929) § 186.05. 
31 Tuy. Rev. Stat. (Smith-Hurd, 1929) c. 32, § 482. 
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that a bona fide purchaser who secures a tangible chose takes free of equities 
against his assignor. ‘That doctrine rests on principles of estoppel. See 
Herman v. Connecticut Mut. Life Ins. Co., 218 Mass. 181, 186, 105 N. E. 
450, 452 (1914); Wellband v. Walker, 20 Man. L. R. 510, 515 (1911); Corbin, 
Assignment of Contract Rights (1925) 74 U. or Pa. L. REv. 207, 232. Ac- 
cordingly, if the plaintiff had avthorized the dealer to secure the conditional 
sales agreement with C, the defendant would be protected. Amnglo-California 
Trust Co. v. Pacific Corp., 70 Cal. App. 41, 232 Pac. 489 (1924); Citizen’s 
Sav. & Inv. Co. v. Hunt’s Garage, 128 Miss. 535, 91 So. 133 (1922). But 
since the dealer’s possession of the written agreement with C was obtained 
without the plaintiff’s permission, the rule has no application to the principal 
case. Cf. Barstow v. Savage Mining Co., 64 Cal. 388, 1 Pac. 349 (1883); see 
Arnold v. Johnson, 66 Cal. 402, 5 Pac. 796 (1885). The rule that a bona fide 
assignee for value takes free of latent equities would afford a more logical 
ground for the decision. First Nat. Bank v. Perris Irrig. Dist., 107 Cal. 55, 
40 Pac. 45 (1895); Williams v. Donnelly, 54 Neb. 193, 74 N. W. 601 (1898). 
Contra: Central Trust Co. v. West India Improv. Co., 169 N. Y. 314, 
62 N. E. 387 (1901). But this rule is not followed in the English and 
Canadian courts. Ryckman v. The Canada Life Assur. Co., 17 Grant 550 
(Ont. 1870); Hill v. Peters, [1918] 2 Ch. 273. In the principal case, however, 
both the sale and the assignment were parts of the same transaction, and the 
rights of all innocent parties should accordingly be determined by the same 
considerations. See Anglo-California Trust Co. v. Pac. Corp., supra, at 45, 
232 Pac. at 490. Consequently, if for reasons of policy the dealer had the 
power to bind the plaintiff by the sale to C, he should similarly have the power 
to do so by the assignment to the defendant. Cf. Anglo-California Trust Co. 
v. Pacific Corp., supra. 


AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSON IN TorRT — INABIL- 
ITY OF JuRY TO DETERMINE WHICH oF Two Persons 1s MAstTER. — P, rid- 
ing in a funeral procession conducted by D, an undertaker, was injured when 
the car she occupied was struck from the rear by another car. The second car, 
with its driver, was hired by D from X. X furnished the oil and gasoline 
and paid the driver’s wages, but D placed the cars in line and gave instruc- 
tions as to speed and distance from other cars. D could not discharge the 
driver but could dispense with his use. P sued both D and X. Each de- 
fendant moved for a nonsuit on the ground that the evidence did not show 
the driver to have been his servant. Both motions were granted, and the 
plaintiff appealed. Held, that it was for the jury to decide which of the two 
defendants was the master, and if unable to decide, both should be held 
liable as jointly causing the accident. Judgment reversed. Lang v. Hanlon, 
153 Atl. 143 (Pa. 1930). 

It would not ordinarily be contended that if the jury could not deter- 
mine which of two defendants had injured the plaintiff, they both might 
be held. The test for determining which of two persons is the master of 
someone who is admittedly the servant of one of them is to ascertain whose 
work was being done, and who had the right to control at the time of the 
injury. Grothmann v. Herman, 241 S. W. 461 (Mo. App. 1922); Dippel v. 
Juliano, 137 Atl. 514 (Md. 1927); Wissner v. Hartmann, 206 App. Div. 
1, 200 N. Y. Supp. 408 (1923). The mere fact that the special employer 
points out the work to be done and directs the servant as to details will not 
shift responsibility from the general employer. Standard Oil Co. v. Anderson, 
212 U.S. 215 (1909); McNamara v. Liepzig, 227 N. Y. 291, 125 N. E. 244 
(1919); Hanrahan v. New York Edison Co., 212 App. Div. 295, 208 N. Y. 
Supp. 633 (1925). Even if such complete control is transferred that the gen- 
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eral employer ceases to be master, he may be liable for his own negligence 
in supplying an incompetent servant. Pearson v. Arlington Dock Co., 
111 Wash. 14, 189 Pac. 559 (1920). If both exercise control contemporane- 
ously, they will be jointly liable as masters even though at the time of the 
injury the work of only one of them is being done. Moore v. Southern Ry., 
165 N. C. 439, 81 S. E. 603 (1914); Western Union Tel. Co. v. Rust, 55 Tex. 
Civ. App. 359, 120 S. W. 249 (1909). It seems clear in the instant case, 
however, that there was not joint control. Hence, since the basis of the 
master’s liability is not that he caused the injury, or was at fault, but is the 
doctrine of respondeat superior, there could not be more than one responsible 
superior for the same subordinate at the same time in the same transaction. 
Atwood v. Chicago Ry., 72 Fed. 447 (C. C. W. D. Mo. 1896); Maxmilian v. 
Mayor, 62 N. Y. 160 (1875); Charles v. Barrett, 197 App. Div. 584, 
190 N. Y. Supp. 137 (1921), aff'd, 233 N. Y. 127, 135 N. E. 199 (1922); see 
Note (1920) 33 Harv. L. REv. 714, 716. 


AGENCY — THIRD PERSON’sS LIABILITY TO PRINCIPAL IN CONTRACT — UN- 
COMMUNICATED KNOWLEDGE OF AGENT AFFECTING PRINCIPAL BEYOND PERIOD 
oF EMPLOYMENT. — The defendant’s salesman, knowing that the plaintiff’s 
agent was buying stock for his own account on the plaintiff’s credit, neverthe- 
less handled the plaintiff's stock account. The salesman left the defendant’s 
employ without making any disclosure, and another of the defendant’s sales- 
men innocently continued the transactions. The plaintiff filed a bill in 
equity for certain securities, which were subsequently delivered, and the 
defendant filed a cross bill asking payment for the unauthorized purchases. 
The defendant appealed from a decree dismissing the bill. Held, that the 
defendant was charged with the knowledge of his first salesman with regard 
to the sales made after his employment ceased. Decree affirmed. New 
England Trust Co. v. Bright, 174 N. E. 469 (Mass. 1931). 

Courts adopting ordinarily the convenient fictions of notice, the identity 
of principal and agent, or the conclusive presumption of communication, 
have refused to impute to principals knowledge that should have been dis- 
closed by prior agents. Blackburn, Low & Co. v. Vigors, 12 App. Cas. 531 
(1887); Murray v. Preferred Accident Ins. Co., 199 Iowa 1195, 201 N. W. 
595 (1925). But see Farnsworth v. Hazelett, 197 Iowa 1367, 1374, 199 
N. W. 410, 413 (1924); cf. Birmingham Trust & Savings Co. v. Louisi- 
ana Nat. Bank, 99 Ala. 379, 13 So. 112 (1893). While such a result can be 
squared with the identity theory, courts have held the principal bound by 
knowledge acquired before the employment, if remembered. The Distilled 
Spirits, 11 Wall. 356 (U. S. 1870). Contra: Hall & Brown Wood Working 
Mach. Co. v. Haley Furniture & Mfg. Co., 174 Ala. 190, 56 So. 726 (1911). 
And the fact of the agent’s discharge alone should not relieve the principal 
from liability for the knowledge which the agent had a duty to disclose. 
AGENCY RESTATEMENT (Am. L. Inst. 1930) § 500. The agent might be said 
to owe a duty to the third person to prevent the principal from injuring him. 
Hence the failure to disclose may be a tort, for all the proximate consequences 
of which the principal is liable. See Seavey, Notice Through an Agent (1916) 
65 U. or Pa. L. REv. 1, 10, 29; cf. People’s National Bank of Rocky Mount 
v. Morris, 152 Va. 814, 148 S. E. 828 (1929). In some circumstances, how- 
ever, the agent discharges his duty to the third person by a refusal to effect 
the particular transaction. Cf. Irvine v. Grady, 85 Tex. 120, 19 S. W. 1028 
(1892). Hence the agent’s silence would not warrant the imposition of liabil- 
ity for acts subsequent to the termination of the agent’s employment unless, 
as in the instant case, he should foresee that the principal will continue the 
transactions. 
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for acts in “unreasonable restraint of trade.” Nash v. United States, 
229 U. S. 373 (1913); Standard Oil Co. v. United States, 221 U.S. 1 (1910); 
cf. Waters-Pierce Oil Co. v. Texas, 212 U. S. 86 (1908) (acts which “ tend ” 
or are “reasonably” calculated to restrain trade). But cf. International 
Harvester Co. v. Kentucky, supra. Similarly, in various other instances, 
the courts have held certain kinds of general language not so vague as to 
render the statute inoperative. Keefer v. Indiana, 174 Ind. 588, 92 N. E. 
656 (1910) (“maintain any public nuisance”); Katzman v. Common- 
wealth, 140 Ky. 124, 130 S. W. 990 (1910) (poison sold “ retail” not for a 
“ legitimate ” purpose); State v. Lawrence, 9 Okla. Crim. 16, 130 Pac. 508 
(1913) (“.. . grossly disturbs the public peace . . . openly outrages public 
decency . . . injurious to public morals . . .”). The court in the instant case 
seems to go quite far. Inasmuch as the administrative rules and regulations 
for the execution of the statute would result in the establishment of a suffi- 
ciently definite standard to make the criminality of a given variation pre- 
dictable with reasonable accuracy, the enforcement of the statute would not 
deprive the defendant of due process. 


CoNSTITUTIONAL LAW — LEGISLATIVE Powers: DELEGATION OF PowERS — 
VALIDITY OF FLEXIBLE TARIFF.— Section 315 of the Tariff Act of 1922 
provides that the President shall change the rates of duty, or the classifica- 
tions of articles, from time to time, in order to equalize the cost of produc- 
tion of foreign and domestic goods. 42 Stat. 941 (1922), 19 U. S. C. $154 
(1926). The President fixed the duty on “ cheese, by whatever name known, 
having the eye formation characteristic of the Swiss . . . type” at 74 cents 
per pound but not less than 374 per centum ad valorem. Paragraph 710 of 
the Act specified the duty on “ cheese and substitutes therefor, 5 cents per 
pound, but not less than 25 per centum ad valorem.” 42 Stat. 922 (1922), 
19 U.S. C. § 121, par. 710 (1926). The plaintiff paid the higher tariff under 
protest and brought an action to recover the difference between the old 
rate and the one promulgated by the President. Held, that Congress ex- 
ceeded its powers under the Constitution in delegating the power to change 
the classifications. Judgment for the plaintiff. Fox River Butter Co. v. 
United States, U. S. Daily, March 4, 1931, at 8. (Cust. Ct. 1931.) 

Two grants of power by which “ flexibility ” in this Act was to be attained 
have been upheld as constitutional. Hampton v. United States, 276 U. S. 
394 (1928) (power to increase duties to equalize production costs); Frischer 

Co. v. Bakelite Corp., 39 F.(2d) 247 (Ct. Cust. & Pat. App. 1930), 
certiorari denied sub nom. Frischer & Co. v. Tariff Comm., 51 Sup. Ct. 
29 (1930) (power to declare embargo for unfair competition). Though 
going further than older cases, these decisions are in accord with the 
tendency to extend the field of permissible delegations to the executive. 
See Note (1930) 40 YALE L. J. 108; (1927) 41 Harv. L. Rev. 95; Legisla- 
tion (1925) 25 Cox. L. REv. 359; cf. Buttfield v. Stranahan, 192 U. S. 470 
(1904); State ex rel. Wisconsin Inspection Bureau v. Whitman, 196 Wis. 
472, 220 N. W. 929 (1928). Whatever may have been the classic concep- 
tion of the separation of powers, the doctrine is now orthodox that the legis- 
lature may delegate to executive officials the duty of determining details 
where a primary standard is fixed. See Note (1914) 28 Harv. L. REv. 95. 
While cost of production and unfair competition are facts not definitely as- 
certainable, yet no more specific standard would be practical. Cf. (1927) 
41 Harv. L. Rev. 95. As construed in the instant case the Act attempts a 
greater delegation of powers, however, since no criterion was established for 
the delimitation of the new categories. Another construction might have 
avoided the constitutional problem, for it is not self-evident that “ changes 
in classifications” means the creation of new groupings. 
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CONSTITUTIONAL LAW — LEGISLATIVE Powers: TAXATION — STATE TAX 
MEASURED BY GROSS RECEIPTS FROM CARRYING MaIL.— A tax measured by 
gross receipts from an automotive bus line was assessed against the peti- 
tioner. He paid one half and sued the defendant state treasurer to recover 
the portion which was measured by receipts under a contract for carrying 
the mails. Judgment for the defendant was affirmed by the California 
supreme court. 208 Cal. 359, 281 Pac. 389 (1929). Certiorari was granted 
by the Supreme Court. Held, that the burden on operations of the Federal 
Government is not so direct as to invalidate the tax. Judgment affirmed. 
Alward v. Johnson, 51 Sup. Ct. 273 (1931). 

Salaries of federal and state officials are free from taxation under the 
intergovernmental relations doctrine. Dobbins v. Commissioners of Erie 
County, 16 Pet. 435 (U. S. 1842) (federal revenue officer); Collector v. 
Day, 11 Wall. 113 (U. S. 1871) (state judge). But one whose relation 
to the sovereign is merely that of an independent contractor is not in the 
same category. Metcalf & Eddy v. Mitchell, 269 U. S. 514 (1926), (1926) 
39 Harv. L. Rev. 768; cf. Roberts v. Commissioner of Int. Rev., 44 F.(2d) 
168 (C. C. A. 5th, 1930), (1931) 44 Harv. L. Rev. 659. But cf. Burnet v. 
Livezey, U. S. Daily, March 26, 1931, at 210 (C. C. A. 4th, 1931). This dis- 
tinction between agents and independent contractors was shaken by a deci- 
sion holding a seller of gasoline to the Federal Government exempt from a 
state tax in respect to such sales. Panhandle Oil Co. v. Mississippi, 277 U. S. 
218 (1928), (1928) 42 Harv. L. Rev. 128. Yet when the exaction is neither 
direct nor discriminatory, there seems little economic or political justifica- 
tion for invoking the sovereign instrumentality immunity to confer what 
amounts to a bounty. See Holmes, J., dissenting, in Panhandle Oil Co. v. 
Mississippi, supra, at 224; Powell, ndirect Encroachment on Federal Author- 
ity by the Taxing Powers of the States. VIII (1919) 32 Harv. L. REv. 902, 
928. Accordingly, it seems wise to limit the doctrine of the Panhandle case 
as far as possible. Insofar as it accomplishes such an end, the instant case 
is but another example of the new attitude of the Court in the field of inter- 
governmental relations. Cf. Willcutts v. Bunn, 282 U. S. 216 (1931), (1931) 
44 Harv. L. Rev. 651; Educational Films Corp. v. Ward, 282 U. S. 379 
(1931); Note (1931) 44 Harv. L. REv. 829. 


DAMAGES — CONSEQUENTIAL DAMAGES —INJuRY TO Goopwitt CAUSED 
BY RESALE OF DEFECTIVE Goops.—A manufacturer sold to a jobber tires 
made with the latter’s own brand. In an action brought by the manufacturer 
for the purchase price, the jobber counterclaimed for breach of warranty, 
including as an item of damage injury to his business and reputation caused 
by his resale of the tires, which had proved to be of inferior quality. The 
trial judge excluded testimony offered to show the defendant’s loss of cus- 
tomers and diminution of earnings after the sale of the tires and charged 
the jury to find general damages only. Judgment for the balance was 
rendered for the plaintiff and the defendant appealed. Held, that damages 
for the loss of goodwill are not recoverable because not within the contempla- 
tion of the parties. Judgment affirmed. Armstrong Rubber Co. v. Griffith, 
43 F.(2d) 689 (C. C. A. 2d, 1930). 

In an action for the price of certain raw material sold to the defendant 
to be manufactured into rayon crepe, the defendant counterclaimed for 
breach of warranty, alleging as damages injury to his goodwill caused by 
the sale to his trade of inferior rayon produced from the latently defective 
raw material. From an order striking out the counterclaim, the defendant 
appealed. Held, that damages for the loss of goodwill are recoverable as 
the proximate result of the breach of warranty. Order modified. Cramer- 
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ton Mills Inc. v. Nathan & Cohen Co., 246 N. Y. Supp. 259 (App. Div. 
1930). 

ms actions on ordinary wholesaler-retailer contracts contemplating resale 
courts generally dismiss the claim for damages for injury to goodwill as too 
remote and speculative. Van Deren Hardware Co. v. Preston & Son, 224 Ky. 
170, 5 S. W.(2d) 1052 (1928); see St. Louis Brewing Ass'n v. McEnroe, 
80 Mo. App. 429, 431 (1899); cf. Balph v. Rathburn Co., 75 Fed. 971, 972 
(C. C. A. 3d, 1896) ; Moran v. Standard Oil Co., 211 N. Y. 187, 195, 105 N. E. 
217, 220 (1914). But cf. Sheahan v. Stockman, 22 N.S. W. 415 (1922). But 
the mere fact that the extent of such injury can only be approximated need 
not be fatal. See Barrett Co. v. Panther Rubber Mfg. Co., 24 F.(2d) 
329, 337 (C. C. A. Ist, 1928); Neiman v. Channellene Oil & Mfg. Co., 
112 Minn. 11, 13, 127 N. W. 394 (1910); Burckhardt v. Burckhardt, 42 Ohio 
St. 474, 498 (1885). And such cases are hardly reconcilable with those 
which, like the instant New York case, allow recovery where defective goods 
are sold for conversion into a product for resale. Barrett Co. v. Panther 
Rubber Mfg. Co., supra; Swain v. Schieffelin, 134 N. Y. 471, 31 N. E. 1025 
(1892). But cf. Bostock & Co. Ltd. v. Nicholson & Sons Ltd., [1904] 
1 K. B. 725. The requirement of the instant federal case that the injury 
be contemplated by the parties is not well founded. Damages for the sale 
of defective goods are also recoverable when they are natural and probable 
consequences of the breach. See Dushane v. Benedict, 120 U. S. 630, 648 
(1887); Bostock & Co. Lid. v. Nicholson & Sons Ltd., supra, at 736; 2 Wi1- 
LISTON, SALES (2d ed. 1924) §559b. Loss of goodwill may well be con- 
sidered a natural and probable consequence. See Swain v. Schieffelin, supra, 
at 474, 31 N. E. at 1026. This should be especially true where defective 
goods are made and resold under the buyer’s own brand; his prestige is 
obviously likely to be injured. Cf. Copeland, Relation of Consumers’ Buy- 
ing Habits to Marketing Methods (1922) 1 Harv. Bus. REv. 282, 284; 
(1927) 5 id. 493, 494. It might therefore even be assumed in such cases that 
loss of goodwill was within the actual contemplation of the parties. Cf. 
Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 540, 543 (1903); 
Sheahan v. Stockman, supra, at 424; (1931) 31 Cot. L. Rev. 716, 717. 
The federal case, however, may be supported on the ground that the evidence 
did not in fact establish a causal connection between the breach and the 
alleged injury. Cf. Moran v. Standard Oil Co., supra, at 195, 105 N. E. at 
220; Van Deren Hardware Co. v. Preston & Son, supra, at 172, 5 S. W.(2d) 
at 1053. 


EMINENT DOMAIN — COMPENSATION — DISTRIBUTION BETWEEN Monrt- 
GAGOR AND MortGAGEE.— The city of New York condemned a portion of 
mortgaged property and paid the award into court. The petitioners, one a 
mortgagee who had not foreclosed, the other the holder of a deficiency judg- 
ment, sought to have the proceeds applied to the payment of their claims. 
The mortgagor asserted that the mortgagee must first proceed against the 
rest of the property. The referee’s report recommended that both claimants 
be paid in full. Held, that the petitioners were entitled to full payment. Re- 
port of the referee adopted. Matter of Forman, 138 Misc. 502, 240 N. Y. 
Supp. 718 (1930). 

In order to insure to the condemnor an unencumbered title, and at the 
same time preserve to the mortgagee the benefit of his security, it is cus- 
tomary to treat the mortgage lien as attaching to the condemnation award. 
Calumet River Ry. v. Brown, 136 Ill. 322, 26 N. E. 501 (1891); Bright v. 
Platt, 32 N. J. Eq. 352 (1880) ; see 2 Jones, Mortcaces (7th ed. 1915) § 708; 
2 Lewis, EMINENT DomaIn (3d ed. 1909) § 896. And certainly if the entire 
mortgaged property is taken, the mortgagee should be permitted to assert 
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this lien to the full amount of the mortgage debt. Chicago v. Gage, 268 Ill. 
232, 109 N. E. 28 (1915); Connell v. Kaukauna, 164 Wis. 471, 159 N. W. 
927 (1916). There can be no serious objection to the action of the court 
in the instant case in allowing a deficiency judgment to be fully satisfied out 
of the proceeds of a partial taking. Rose v. Conlin, 52 Cal. App. 225, 198 
Pac. 653 (1921), certiorari denied, 257 U. S. 647 (1921); Bright v. Platt, 
supra. But there is a sharp conflict of opinion as to the propriety of accord- 
ing similar treatment to a mortgagee who has not previously foreclosed. 
Under one view the mortgagee should be required in every case to resort 
primarily to the part not taken. Woolf v. Leicester Realty Co., 134 App. Div. 
484, 119 N. Y. Supp. 288 (1909). But this involves an impounding of the 
fund, as well as other unnecessary expense and delay. More reasonable, 
therefore, is the suggestion that the court should allocate to the mortgagee 
that portion of the award which the mortgage debt bears to the value of the 
entire mortgage res, thus preserving the ratio between debt and security. 
Trustees of Schools v. Harshman, 202 Ill. 72, 104 N. E. 235 (1914). How- 
ever, the method adopted in the principal case has the added practical 
advantage of ease of administration, and accords with the theory that a 
mortgage is a lien upon every portion of the land to the full amount of the 
debt secured. Matter of City of New York (East River Park), 184 App. Div. 
509, 172 N. Y. Supp. 50 (1918), appeal dismissed, 224 N. Y. 697, 121 N. E. 
356 (1918). 


FRAUDULENT CONVEYANCES— VOLUNTARY ‘TRANSFERS — TRANSFER IN 
ANTICIPATION OF Suit. —In anticipation of a possible lawsuit against him 
on certain claims, which were in fact groundless, H conveyed property to 
W, his wife, on a secret trust for himself. Later H became involved in an- 
other matter, and caused W to convey the property to X. A judgment was 
entered against H, for an amount much smaller than he had anticipated, 
which he paid. He then sought to have himself declared sole owner of the 
property as against X and W. X filed a disclaimer alleging that he was 
willing to convey to either H or W in accordance with the order of the 
court. H obtained judgment and W appealed. Held, that since H’s con- 
veyance to W was made with fraudulent intent, both H and W have un- 
clean hands, and neither is entitled to the property. Judgment reversed, 
and case dismissed. MacRae v. MacRae, 294 Pac. 280 (Ariz. 1930). 

It is generally held that express or resulting trusts created by convey- 
ances in fraud of creditors can not be enforced. Dent v. Ferguson, 132 
U. S. 50 (1889); Brown v. Brown, 66 Conn. 493, 34 Atl. 490 (1895); 
Sell v. West, 125 Mo. 621, 28 S. W. 969 (1894); see Bump, FRAUDULENT 
ConvEYANCES (4th ed. 1896) § 432. But cf. Duncan v. Dazey, 318 Ill. 
500, 149 N. E. 495 (1925) (parties not in pari delicto). But this doctrine 
has been severely criticized as rewarding one of two wrongdoers and im- 
posing on the other a penalty entirely disproportionate to the offense. See 
Wigmore, A Summary of Quasi-Contracts (1891) 25 Am. L. REv. 695, 712; 
cf. Scott, Conveyances Upon Trusts Not Properly Declared (1924) 37 Harv. 
L. REv. 653, 660, n.24. This argument is applicable with increased force to 
situations in which creditors could not possibly be affected by the convey- 
ance. And where the property conveyed is exempt from execution, the 
courts generally allow it to be recovered. Rossow v. Peters, 277 Ill. 436, 
115 N. E. 524 (1917); Bobier v. Horn, 95 Okla. 8, 222 Pac. 238 (1923). 
Moreover, where, as in the first conveyance in the instant case, no valid 
claims actually existed, recovery has been allowed. Day v. Lown, 51 Iowa 
364, 1 N. W. 786 (1897); see Boggs v. Bright, 222 Fed. 714, 725 (E. D. Va. 
1915). Contra: Pick v. Andrew, 51 Ohio St. 405, 38 N. E. 84 (1894). The 
injustice caused by the contrary rule often outweighs whatever policy there 
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may exist in its favor. Cf. Tantum v. Miller, 11 N. J. Eq. 551 (1858); 
Harris v. Harris, 23 Gratt. 737 (Va. 1873). In all cases the courts might 
well adopt an objective test, and allow the property to be recovered where 
no reasonable man would have thought that it was originally in danger. Cf. 
Sayre, Criminal Attempts (1928) 41 Harv. L. REv. 821, 849. 


LANDLORD AND TENANT — REPAIR AND USE OF PREMISES — LIABILITY OF 
LANDLORD FOR INJURY TO TENANT AT SUFFERANCE.—T rented a house 
from the defendant and moved in before the term began. The defendant 
had knowledge of 7’s presence but did not consent. That same evening 
the plaintiff, a member of 7’s household, fell and fractured his leg in a hole 
left by a workman employed by the defendant to repair the premises. The 
trial court instructed the jury that the plaintiff could not recover unless a 
trap had been wantonly set. A statute provides: “ Whenever any person 
obtains possession of premises without the consent of the owner. . . he 
shall be deemed a tenant by sufferance merely, and shall be liable to pay 
reasonable rent . . . and shall forthwith on demand surrender his said pos- 
session.” WasH. Comp. Stat. (Remington, 1922) § 10621. From an order 
granting a new trial, the defendant appealed. Held, that the relation of 
landlord and tenant existed by statute and that the charge was erroneous. 
Order affirmed. McCourtie v. Bayton, 294 Pac. 238 (Wash. 1930). 

At common law a tenant at sufferance is one who enters by lawful demise 
and wrongfully holds over after his estate has ended. Co. Litt. *57b. As 
the Statute of Limitations runs against the owner, he can not be considered 
a licensee. Doe d. Palmer v. Gregory, 2 A. & E. 14 (1834). But he has 
neither the duty to pay rent nor the right of notice to quit. Flood v. Flood, 
1 Allen 217 (Mass. 1861); Hauxhurst v. Lobree, 38 Cal. 563 (1869); cf. 
Gower v. Waters, 125 Me. 223, 132 Atl. 550 (1926), (1926) 25 Micn. L. 
Rev. 201. Hence no true relation of landlord and tenant exists; the rightful 
entry alone distinguishes him from a trespasser. See Benton v. Williams, 
202 Mass. 189, 192, 88 N. E. 843, 844 (1909); 1 TrrraNy, LANDLORD & 
TENANT (1910) §15. A common-law tenant at sufferance could not recover 
in the instant situation, for a landowner owes no duty to exercise reasonable 
care as to the condition of the premises with regard to those who are there 
without right. Gasch v. Rounds, 93 Wash. 317, 160 Pac. 962 (1916); Lary v. 
The Cleveland, Columbus, Cincinnati & Indianapolis R. R., 78 Ind. 323 
(1881). By statute, notice to quit is frequently required, and actions for 
use and occupation are now allowed against tenants at sufferance. See 
Standard Realty Co. v. Gates, 99 N. J. Eq. 271, 276, 132 Atl. 487, 489 
(1926); WasH. Comp. Stat. (Remington, 1922) § 812; (1925) 38 Harv. L. 
Rev. 1117; cf. Martin v. Allen, 67 Kan. 758, 74 Pac. 249 (1903); KAN. REV. 
Stat. ANN. (1923) c. 67, § 520. A more reasonable interpretation of the 
statute involved in the instant case would limit its application to the accom- 
plishment of such a purpose. See Chadwick, J., dissenting, in Sheppard v. 
Coeur D’ Alene Lumber Co., 62 Wash. 12, 25, 112 Pac. 932, 937 (1911). But 
cf. Williamson v. Hallett, 108 Wash. 176, 182 Pac. 940 (1919). Otherwise 
owners of vacant property may be liable even to trespassers whose presence 
they had no reason to anticipate. Cf. Rapon v. Pays, 144 La. 285, 80 So. 


539 (1919). 


MUNICIPAL CORPORATIONS — PENSIONS— RIGHT TO POLICE PENSION 
Wuere AppLicANt Has ALREADY COMPLETED PERIOD OF SERVICE PROVIDED 
BY CHARTER AMENDMENT. — An amendment to the charter of the city of 
Buffalo authorized the retirement upon pension of members of the police 
force who had served ten years, and at least one year thereof with a rank 
superior to that of captain. At the time the act became effective, the 





RECENT CASES 1145 


petitioner was already qualified under its terms. After two more years of 
service he filed with the board of police pensions an application for retirement 
upon pension, which was refused. From a court order granting a petition 
for mandamus an appeal was taken. Held, that the pension did not con- 
stitute a mere gratuity for services already performed where the petitioner 
had remained in the service subsequent to the charter amendment. Order 
affirmed. Carr v. Roesch, 246 N. Y. Supp. 628 (1930). 

Pensioning of those previously retired from public service falls under 
the ban of a constitutional prohibition against the diversion of public money 
to private use. Mahon v. Board of Education, 171 N. Y. 263, 63 N. E. 1107 
(1902). And legislation increasing the amount payable upon retirement 
has been held to confer no additional right upon one previously pensioned 
under a prior enactment. State ex rel. Haberlan v. Love, 89 Neb. 149, 131 
N. W. 196 (1911). But where any part of the required period has been 
served after the statutory provision for retirement upon pension, the claim 
of the applicant is almost invariably sustained. Byrd v. City of Dallas, 
118 Tex. 28, 6 S. W.(2d) 738 (1928); State ex rel. Haberlan v. Love, 
supra. Contra: State ex rel. Heaven v. Ziegenhein, 143 Mo. 283, 45 S. W. 
1099 (1898). And recovery has been allowed even where the applicant had 
already completed the entire period of service prior to the enactment of the 
statute. Bowler v. Nagel, 228 Mich. 434, 200 N. W. 258 (1924), (1925) 
g Minn. L. REv. 290; People v. Abbott, 274 Ill. 380, 113 N. E. 696 (1916); 
Hammit v. Gaynor, 82 Misc. 196, 144 N. Y. Supp. 123 (1913), aff’d, 
165 App. Div. 909, 150 N. Y. Supp. 1089 (1914). Under such circumstances 
the result can scarcely be based upon any theory of contract. Increased 
departmental efficiency, through the added inducement to continued faith- 
ful service, and the gradual elimination of those past the peak of effec- 
tiveness, is ordinarily adduced as a sufficient public purpose to render the 
pension system unobjectionable constitutionally. See 2 McQuILitan, MuNICcI- 
PAL CoRPORATIONS (2d ed. 1928) §§ 529, 530; 1 Ditton, Municrpat Cor- 
PORATIONS (sth ed. 1911) § 430. But where, as in the principal case, the 
applicant is already qualified under the act, the pension is no inducement to 
continued service. And the very short period here specified by the charter 
amendment hardly seems directed at the elimination of the superannuated. 
The promotion of general departmental morale by recognition of continued 
fidelity in service would appear to be the only ground upon which-the decision 
can be supported. 


RES JUDICATA — MATTERS CONCLUDED — JUDGMENT IN ACTION TO AvoID 
CONVEYANCE AS Bar To ACTION TO Impress TRUST ON PropEeRTY.—In an 
earlier action the plaintiff attempted to set aside a conveyance of land on 
the grounds of fraud, undue influence, and want of consideration, and in 
his complaint set up an agreement by the defendant to make a will be- 
queathing the property to him. The defendant obtained judgment. In the 
present action the plaintiff sought to impress a trust on the property, and 
alleged that he transferred the property to the defendant in consideration 
of the latter’s agreement to make a will, but that he was threatening to 
dispose of the property in violation of this agreement. Judgment was 
entered for the plaintiff and the defendant appealed. Held, that this action 
is barred because it might have been, or actually was, decided in the first 
action that there was no agreement. Judgment reversed. Becherer v. 
Becherer, 230 App. Div. 459, 245 N. Y. Supp. 400 (1930). 

A judgment of lack of fraud might have been rendered in the first action 
without necessarily finding that there was no agreement. Cf. Stannard v. 
Hubbell, 123 N. Y. 520, 25 N. E. 1084 (1890); 2 FREEMAN, JUDGMENTS 
(sth ed. 1925) § 690. It does not clearly appear, however, whether the court 
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found that the point had been actually determined. This should have been 
discovered, if necessary, by resorting to extrinsic evidence. Waterhouse v. 
Levine, 182 Mass. 407, 65 N. E. 822 (1903); see Russell v. Place, 94 U. S. 
606, 608 (1876); von Moschzisker, Res Judicata (1929) 38 YALE L. J. 299, 
311; 2 FREEMAN, JUDGMENTS §§ 674, 689. If the point was actually, even 
though unnecessarily decided, this should have been res judicata on the ground 
of the policy favoring economy of time and the settlement of disputes. 
Green v. Edwards, 31 R. I. 1, 77 Atl. 188 (1910); cf. von Moschzisker, supra, 
at 300. Contra: House v. Lockwood, 137 N. Y. 259, 33 N. E. 595 (1893); 
Hardy v. Mills, 35 Wis. 141 (1874). But even if it was not determined, 
it might be too late for the plaintiff to raise the point, if it was merely a 
different ground for relief which should have been raised in the first suit. 
Hahl v. Sugo, 169 N. Y. 109, 62 N. E. 135 (1901); Reeder v. Reeder, 68 Ore. 
163, 135 Pac. 176, 137 Pac. 191 (1913) (failure of an action to set aside 
deed for fraud is a bar to setting it aside for indefiniteness) ; cf. Summet v. 
City Realty & Brokerage Co., 208 Mo. 501, 106 S. W. 614 (1907); see Note 
(1929) 42 Harv. L. REv. 938, 939. This view finds support in the fact that 
in New York separate causes of action involving the same subject matter 
may be joined. Lamming v. Galusha, 135 N. Y. 239, 31 N. E. 1024 
(1892); Hahl v. Sugo, supra. Nevertheless, identity of subject matter is not 
necessarily controlling as to res judicata. Jackson v. Thompson, 215 Pa. 209, 
64 Atl. 421 (1906); Newhall v. Enterprise Mining Co., 205 Mass. 585, 91 N. E. 
go5 (1910) (rescission suit no bar to breach of contract action); see 2 FREE- 
MAN, JUDGMENTS § 679. Moreover it is harsh to bar the plaintiff here, since 
his present ground of action is necessarily inconsistent with his prior theory, 
and appears not to have existed at the earlier date. 


RicHT oF Privacy — NATURE AND EXTENT — BIOGRAPHICAL MoTION PIc- 
TURES. — The plaintiff, who had renounced a life of shame, and had been 
acquitted after a trial for murder, married and became an exemplary wife. 
Seven years later the defendants, without permission, released a motion 
picture based on the true story of the plaintiff’s life, as found in the court 
records, advertising it as such and using her maiden name. The California 
constitution guarantees the right to pursue and obtain happiness. Cat. Const. 
ArT. I, §1. From a judgment sustaining the defendants’ demurrer, the 
plaintiff appealed. Held, that the release of the biographical motion picture, 
advertised as such, was a violation of the plaintiff’s right to privacy. Judg- 
ment reversed. Melvin v. Reid, Cal. Dist. Ct. of App., decided Feb. 28, 1931. 

Without relying upon any constitutional guarantee of the right to pursue 
happiness, a growing number of courts have recognized the existence of a right 
to privacy. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S. E. 
68 (1905), (1905) 18 Harv. L. Rev. 625; Foster-Milburn Co. v. Chinn, 
134 Ky. 424, 120 S. W. 364 (1909); see Note (1929) 43 Harv. L. Rev. 297. 
Contra: Roberson v. Rochester Folding Box Co., 171 N. Y. 538, 64 N. E. 
442 (1902), (1902) 16 Harv. L. Rev. 67. Though most of these cases 
involve the use of photographs of the plaintiff, the principal case might be 
harmonized with them on the rather doubtful ground, followed in constru- 
ing a New York statute forbidding the unauthorized use of anyone’s name 
or picture for purposes of trade, that moving pictures of an impersonator 
released as a portrayal of the plaintiff invade the plaintiff’s right to privacy 
as much as the publication of his actual photograph. Binns v. Vitagraph Co., 
210 N. Y. 51, 103 N. E. 1108 (1913). But in the cases a broader rule is 
expressed. Several courts have held that the right to privacy is violated by 
the publication’ of incidents from the plaintiff’s life. Brents v. Morgan, 
221 Ky. 765, 299 S. W. 967 (1927), (1928) 41 Harv. L. Rev. 1070 (placard- 
ing a debtor); Brex v. Smith, 146 Atl. 34 (N. J. Eq. 1929) (disclosure of 
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bank accounts); cf. Bazemore v. Savannah Hospital, 155 S. E. 194 (Ga. 
1930); Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918). This rule is 
not applied where there is a legitimate public interest in current events, or 
in the lives of public characters. Corliss v. Walker Co., 57 Fed. 434 (D. 
Mass. 1893), 64 Fed. 280 (D. Mass. 1894), Note (1894) 7 Harv. L. Rev. 
182; Smith v. Suratt, 7 Alaska 416 (1926); Jones v. Herald Post Co., 230 
Ky. 227, 18 S. W.(2d) 972 (1929); cf. Humiston v. Universal Film Mfg. 
Co., 189 App. Div. 467, 178 N. Y. Supp. 752 (1919). But cf. Brex v. 
Smith, supra. But, with these limitations, the publication of anything 
biographical in nature, except as fiction, seems a most flagrant viola- 
tion of the right to privacy. See Warren and Brandeis, The Right to 
Privacy (1890) 4 Harv. L. REv. 193, 214; cf. Pound, Jnterests of Per- 
sonality (1915) 28 Harv. L. REv. 343, 362. And, as the court held in the 
principal case, the fact that the incidents published were “ news” years ago 
should not protect the publishers. 


STATUTE OF FRAUDS— OPERATION AND EFFECT— PROMISE OF FUTURE 
Action AS ESTOPPING PRoMISOR TO RELY ON STATUTE OF FRAUDS AS A 
DEFENSE. — P sued D, alleging that P, being lessee of certain land, sub- 
leased to X for three years; that D purchased the land from the owner and 
collected the rent from the sublessee and refused to turn it over to P. At the 
trial the defendant offered evidence to prove that the plaintiff, in order to 
induce the defendant to purchase the land, promised that if he would do so, 
he would assign the sublease to him; and that, relying on this representation, 
the defendant purchased the land. This evidence was excluded on the 
ground that the contract to assign the lease, being oral, was unenforceable 
under the Statute of Frauds, and a verdict was directed for the plaintiff. 
The defendant appealed. Held, that the evidence should have been admitted, 
for if the facts were as alleged by the defendant, the plaintiff would be 
estopped from setting up the Statute as a defense. Judgment reversed. 
Vogel v. Shaw, 294 Pac. 687 (Wyo. 1930). 

Promissory estoppel, so-called, is sometimes allowed to serve as a sub- 
stitute for consideration. See 1 WILLIston, ConTRACTS (1920) §139. 
But even assuming adequate consideration, there still remains the question 
whether the Statute of Frauds prevents enforcement. It is frequently said 
that equity will not allow the Statute to be used to shelter a fraud. See 
Halligan v. Frey, 161 Iowa- 185, 189, 141 N. W. 944, 945 (1913). But the 
mere breach of a promise which the law does not regard as binding can not 
amount to fraud, and can not render binding a promise which was not so 
when made. Burns v. McCormick, 233 N. Y. 230, 135 N. E. 273 (1922); 
Vick v. Vick, 126 N. C. 123, 35 S. E. 257 (1900); White v. Ashton, 51 N. Y. 
280 (1873). Hence, where action has been taken solely in reliance on such 
a promise, as distinguished from an actual misrepresentation of fact, no 
estoppel should be raised. Dechenbach v. Rima, 45 Ore. 500, 78 Pac. 666 
(1904); Robbins v. Winters, 203 S. W. 149 (Tex. Civ. App. 1918); cf. 
Union Mut. Life Ins. Co. v. Mowry, 96 U. S. 544 (1878). Contra: Sey- 
mour v. Oelrichs, 156 Cal. 782, 106 Pac. 88 (1909). The doctrine of part 
performance can not aid the defendant in the principal case, for mere pay- 
ment of the consideration for the promise is not such part performance as 
removes the bar of the Statute. King v. Hartley, 71 Ind. App. 1, 123 N. E. 
728 (1919); Clegg v. Brannan, 190 S. W. 812 (Tex. Civ. App. 1916); Sands 
v. Thompson, 43 Ind. 18 (1873). It has been urged that the contract clauses 
of the Statute of Frauds have outlived their usefulness and should be re- 
pealed. See Willis, The Statute of Frauds— A Legal Anachronism (1928) 
3 Inv. L. J. 427. This result seems to have been accomplished judicially in 
the instant case, 
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TAXATION — PowER TO Tax: STATE— TAXABILITY OF PROPERTY PuR- 
CHASED WITH THE PROCEEDS OF WAR-RISK INSURANCE AND WAR COMPENSA- 
TION. — Section 22 of the World War Veterans’ Act provides: “ The com- 
pensation, insurance, and maintenance and support allowance payable .. . 
shall not be assignable; shall not be subject to the claims of creditors... ; 
and shall be exempt from all taxation.” 43 Stat. 613 (1924), 38 U. S. C. 
§ 454 (1926). Payments on war-risk insurance and of war compensation 
were made to the guardian of the minor children of a deceased war veteran 
for their benefit. The guardian invested the funds initially in shares of 
stock; then sold the stock at a profit, and re-invested the proceeds in bonds. 
An original action in guo warranto was brought by the state of Kansas, on 
relation of the attorney general, to have the bonds declared exempt from 
taxation by the state. Held, that the statutory exemption attached only 
to the claim for compensation, and not to the proceeds of the claim. Writ 
denied. State ex rel. Smith v. Board of Com’rs, 294 Pac. 915 (Kan. 1931). 

Section 22 of the Act is reminiscent of the exemption from execution 
accorded “money due, or to become due,” in an earlier pension law. 
17 Stat. 576 (1873), 38 U. S. C. §54 (1926). Under that provision as 
commonly construed, execution could issue against property acquired by 
the pensioner with moneys received. McIntosh v. Aubrey, 185 U. S. 122 
(1902); Joyce v. Russell, 140 Wis. 583, 123 N. W. 123 (1909); Martin v. 
Hurlbut, 60 Vt. 364, 14 Atl. 649 (1888) (garnishment of bank deposit). 
Contra: Crow v. Brown, 81 Iowa 344, 46 N. W. 993 (1890). But § 22 
defines the scope of exemption in terms of money “ payable” rather than 
“due.” The terms, nevertheless, seem equivalent, and the equivalence is 
emphasized by the declaration that compensation payable shall not be “ as- 
signable.” Yet the exemption from execution under the Act has been ex- 
tended to bank deposits representing proceeds paid. Wilson v. Sawyer, 
177 Ark. 492, 6 S. W.(2d) 825 (1928); cf. Payne v. Jordan, 152 Ga. 367, 
110 S. E. 4 (1921). The restriction of immunity in the instant case finds 
support in the possibility that it lies beyond the power of Congress to exempt 
the product of funds paid a pensioner from state taxation. Cf. Cranz v. 
White, 27 Kan. 319, 320 (1882); Hibernia Savings & Loan Soc. v. San 
Francisco, 200 U. S. 310 (1906); Dyer v. City of Melrose, 215 U. S. 594 
(1910), af’g 197 Mass. 99, 83 N. E. 6 (1908). Insofar as the tax applied 
to so much of the value of the bonds as represented increment over the 
original investment, it is even more readily supportable. Cf. Bednar v. 
Carroll, 138 Iowa 338, 340, 116 N. W. 315, 316 (1908). Pension moneys in 
the hands of a guardian have sometimes been held still in the course of 
transmission to his ward, and hence within the conceded sphere of exemp- 
tion. Manning v. Spry, 121 Iowa 191, 96 N. W. 873 (1903). But this posi- 
tion apparently overlooks the fact that property in the custody of a guardian 
is owned legally as well as beneficially by the ward. Jn re Estate of Stude, 
179 Iowa 785, 162 N. W. 10 (1917); see Seilert v. McAnally, 223 Mo. 505, 
515, 122 S. W. 1064, 1066 (1909); 1 SCHOULER, MARRIAGE AND DIvoRCE 
(6th ed. 1921) § 892. 


Trusts — TERMINATION — SUBSTANTIAL COMPLIANCE WITH REQUIRE- 
MENTS GOVERNING EXERCISE OF RESERVED POWER OF REVOCATION. — S§ con- 
veyed property upon trust to a Michigan bank under an instrument provid- 
ing for revocation by S at any time during his life, by an instrument in 
writing, signed and acknowledged by S and delivered to the trustee. S exe- 
cuted, in Germany, a revocation of the trust agreement, duly signed, witnessed 
and acknowledged before a notary, who kept the original and gave S a certified 
copy in accordance with the provisions of German law. S mailed this copy 
to the trustee, together with a letter reciting the revocation of the trust, but 
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died before its receipt. The trustee filed a bill to determine the validity of the 
revocation. From a decree that the trust had not been validly revoked, the 
defendants appealed. Held, that the mailing of a certified copy of the instru- 
ment revoking the trust was a substantial compliance with the requirement 
for delivery to the trustee of the instrument of revocation. Decree reversed. 
Hackley Union Nat. Bank v. Farmer, 234 N. W. 135 (Mich. 1931). 

It is generally asserted in broad terms that a power of revocation expressly 
reserved can be effectively exercised only in the manner prescribed in the 
trust instrument. See Downs v. Security Trust Co., 175 Ky. 789, 796, 
194 S. W. 1041, 1043 (1917); 1 PERRY, Trusts (7th ed. 1929) § 104. Anda 
recent Wisconsin case has held that a substantial compliance with the terms 
of the trust instrument is insufficient. Richardson v. Stephenson, 193 Wis. 89, 
213 N. W. 673 (1927), (1928) 26 Micu. L. Rev. 586. A purported exercise of 
the power by less than all the parties required by the terms of the trust instru- 
ment is obviously invalid. Downs v. Security Trust Co., supra; Lippincott v. 
Williams, 63 N. J. Eq. 130, 51 Atl. 467 (1902). The death of one of the 
necessary parties is likewise held to preclude a subsequent exercise of the 
power by the survivor. Croker v. Croker, 117 Misc. 558, 192 N. Y. Supp. 
668 (1921); Schreyer v. Schreyer, 43 Misc. 520, 89 N. Y. Supp. 508 (1914), 
afd, 101 App. Div. 456, 91 N. Y. Supp. 508 (1904), aff'd, 182 N. Y. 555, 
75 N. E. 1134 (1905); cf. Richardson v. Stephenson, supra. Also where 
the power of revocation is reserved merely during the lifetime of the testator, 
an attempted exercise of the power by will is uniformly held invalid. Kelley v. 
Snow, 185 Mass. 288, 70 N. E. 89 (1904); Cook v. Carpenter, 60 Pac. 475 
(Cal. 1900), aff'd, 132 Cal. 621, 64 Pac. 997 (1901); see Mayer v. Tucker, 
102 N. J. Eq. 524, 141 Atl. 799 (1928). But mere formal difficulties should 
not be allowed to invalidate the effect of substantial compliance. Cf. Burdett 
v. Spillsbury, 10 Cl. & F. 340 (1842); Vincent v. Bishop of Sodor, 8 C. B. 
905 (1849). Here the purpose of requiring delivery of the written revocation 
to the trustee during the settlor’s life was obviously to avoid the danger of 
fraudulent claims after the settlor’s death. Such a purpose is fully achieved 
by the settlor’s unequivocal act in mailing a certified copy of the revocation 
during his lifetime. , 4 
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FrRoM THE PHYSICAL TO THE SOcIAL SCIENCES. By Jacques Rueff. Trans- 
lation by Herman Green. Baltimore: The Johns Hopkins Press. 19209. 
Pp. xxxiv, 159. $2.00. 


This book is of interest to students of the law because it is sponsored by 
the Johns Hopkins Institute for the Study of Law. Its publication with a 
highly enthusiastic introduction by Herman Oliphant and Abram Hewitt is 
indicative of a widely current belief that our legal and other social studies 
have hitherto been proceeding on the wrong path, and that they will prosper 
only if they begin to imitate the methods which have proved so successful in 
the physical sciences. Obviously, if there is to be any science of law, it must 
have elements of rational procedure common to all sciences, and anything 
which clarifies for us the nature of scientific method in general, will throw 
light on its application to our special field. No one can well deny the urgent 
necessity for as much of this light as we can get from any source whatsoever. 
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It seems, however, altogether reasonable to add two cautions: First, if we 
are to be guided in the study of law by the lessons of physical science, our 
guides should be those who really know the actual content and technique 
of the latter, secondly, we must be careful to see that ideas and methods 
which have been successful in the physical realm are really applicable to the 
specific subject matter of our particular social sciences. As good causes are 
often sadly discredited by the neglect of necessary caution, genuine sympathy 
with the purpose which has led the Hopkins Law Institute to translate + and 
issue this book calls for rigorous criticism of M. Rueff’s actual performance. 

Not only has M. Rueff no direct familiarity with the field of natural 
science,? but his knowledge of scientific logic is of the remotest hearsay. 
Surely no competent student of modern logic would say that “the Law of 
Identity alone suffices to form the basis of deductive reasoning ”’ * or ignore ¢ 
the fact that the laws of nature must be invariant for all systems of measure- 
ment. It is not true that Euclidean geometry is the only one that agrees with 
“the empirical laws of space,” ° or that “the theorems of the geometry of 
Lobachevsky are in contradiction with the rules of surveying.” ® Nor is it 
true that Poincaré (or anyone else) has demonstrated what kind of space a 
being of a different world would have evolved.? On this point, Poincaré 
offered some picturesque suggestions,® but certainly no proof. 

The truth is that M. Rueff’s views on scientific method are an undigested 
rehash of Poincaré’s exaggerated nominalism and conventionalism. Poincaré 
himself had rare mathematical genius, and his great knowledge of mathe- 
matical physics inevitably led him to correct his extreme subjectivistic theo- 
ries and his old-fashioned but untenable views of inductive and deductive 
logic. But M. Rueff, unchecked by such knowledge, is just hopelessly con- 
fused. “ All that is real, all that is given [us] is this series of sensations and 
nothing else ” ® and yet “ ultimate reality,” he insists, “ is not given, we create 
it.” 1° The laws by which we “ tie together the phenomena of experience . 
constitute reality, all of it.”*1 How sh&ll we reconcile all this and the pre- 
vious contention 1? that there is a real world in slow evolution, which made 
us what we are? And with the even earlier contention !* that the whole 
question of underlying reality is altogether meaningless? 

Does M. Rueff despite his confusion in fundamentals offer us any clear 
idea of scientific procedure? In general he insists that the essence of scien- 
tific method is to create causes, but he is all at sea as to what causes are and 
what it is of which they are the causes. The only cause known to us, we are 
told,‘* is our will. If we create causes, we create our will. But when and 
how can we do so, and how can this be a model for scientific method? We are 
assured that we have no power “ to affirm that there are causes in nature.” *° 





1 Though the translation has been reviewed by several hands it has not 
escaped such howlers as the rendering of “Les Etapes de la Philosophie des 
Mathematiques” by “The Halting Places of the Philosophy of Mathematics.” 

2 Witness his failure on page 40 to discriminate between a sidereal and a mean 
solar day. oF: 32, - 15 P, 63. 

3 P. 6. 10 P. 106. 

4 P. 50. 11 Pp. 158-59. 

5 P. 94. 12 Pf, 61. 

6 Ibid. 13 P, 60. 

3 Sa. 14 P. 85. 

8 Pp. 33-34; see Porncaré, Screncz AND HyporHesis (1913) 75 et seq. 
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Yet the laws of causality are immutable,!® and “the state of our universe is 
completely determined at each instant.”?7 How shall we reconcile all this 
with the insistence 1* that these immutable laws must change? Moreover 
what are the empirical laws which the causes are to explain? “ They exist 
only for the mind which observes them.” 1° Indeed the facts of science are 
created by our talking about them. To enunciate a fact “is to create it en- 
tirely, at least in the case of a scientific fact.” 2° “ The expression of a fact 
gives it its existence. . . . It creates the fact.” 24 In the courage of his confu- 
sion M. Rueff finds it possible to say that we create or give birth to the fact 
of the flattening of the earth at its poles 2? and that the sphericity of the earth 
and its movement around the sun are invented rather than discovered by us.?* 
How can we on this view ever verify any laws of nature? The admitted truth, 
however, is that the laws of science have proved to be the most potent keys 
for the discovery of facts and laws which antedate not only their discovery 
but the very existence of the human race. We may doubtless view our known 
laws of nature as hypotheses or guesses as to how nature will behave. But if 
these guesses prove a clew to physical reality, it must be because they contain 
something which is objectively true and not merely our creation. 

M. Rueff’s confusion ** is instructive because it is typical of current efforts 
to formulate the nature of scientific method on the basis of uncritical sub- 
jectivistic metaphysics concerning the creative réle of the mind or “ rational 
ego ” 25 while pretending to avoid all metaphysics. 

Without any clear ideas as to the nature of physical causes or laws, can 
M. Rueff be expected to have clear ideas as to the difference between the casual 
and the teleologic relations in the social sciences? Though moral (and legal) 
rules do not express what is °° they are said to be existing natural laws.?7 
The rule against stealing, we are told, is “‘ common to all representations of 
the stream of our thought.” 2° This, I suppose, means that there is a universal 
conscience that tells everyone that stealing is wrong. But there is no evi- 
dence for this. How many would regard stealing as justified under pressure 
of hunger, and how many would not hesitate to steal if all fear of discovery 
were removed? Besides do we not regard stealing from the public enemy 
as virtuous? In any case it is an old and often reprehended confusion of 
language to speak of moral rules as if they were natural laws. Moral rules 
can be violated without their validity being thereby impaired. But any 
proved departure from a physical law would prove it false. 

This brings us to the nub of the question as to what light M. Rueff’s book 
offers as to the solution of legal problems. Let us take the actual case which 
Messrs. Oliphant and Hewitt regard as typical.2® Has a board of education 





16 P. 6. 25 Pp. 4, 5. 

17 P. 71. 26 Pp. 76. 

18 P, 159. 27 P. 79. 

19 P. 57. 28 P. 76. 

20 P. 55. 29 Pp, xi. 

21 P. 56. 

22 Ibid. 

23 P. 45. 

24 In their introduction Messrs. Oliphant and Hewitt try to save M. Rueff’s 
consistency and to explain his apparent oscillation as due “to the poverty of our 
philosophical vocabulary.” Pp. xxx—xxxii. For the reasons indicated in the text 
I can not regard this effort as successful. 
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the right to refuse to re-engage an otherwise qualified teacher because he 
refuses to sign a pledge to withdraw from a trade union? Two kinds of 
questions are here involved: (1) What are the relevant facts in the case, and 
(2) which of the interests involved should receive the protection of the law? 
I can not see how a dispute as to the facts can be solved by M. Rueff’s method 
of creating or inventing causes. But in any case judges and jurists will re- 
ceive no help in deciding such a case from anyone who fails to discriminate 
clearly between what people do and which of their practices should receive 
legal sanction. 

The introduction by Messrs. Oliphant and Hewitt deserves independent 
consideration for its own discussion of the problem of legal method. Three 
methods are distinguished; namely, the transcendental, the inductive and the 
practical. But the first and the second are logically alike insofar as they both 
involve procedure from some principle — differing only in the way principles 
are derived. Against this appeal to principle, the pertinent objection is 
brought that where there are conflicting interests conflicting principles will 
be invoked by the opposing sides, and both sides will formulate their principles 
to fit the facts.®° 

In answer to this, it might well be said that seldom if ever do opposing 
principles (legal or physical) fit the same set of facts with the same degree 
of appropriateness. Hertz in the introduction to his classic work on Me- 
chanics ** regards this as a point of the greatest importance. But let us waive 
this and admit that there are cases where two conflicting theories, for ex- 
ample, the corpuscular and the wave theory of light, both explain the same set 
of facts. Does physics in such a case give up explanation in terms of laws and 
principles? Not at all. We hold on to the view that if the difference between 
any two principles is real and not merely verbal it will sooner or later manifest 
itself in some observable empirical difference, and we bend all our energies 
toward the discovery of such a crucial difference. This should also hold of 
opposing principles in ethics and law. If we view them as hypotheses to 
guide us in constructing a coherent system of ethical or legal judgments, the 
fact that in a given case two opposing principles seem to be equally applicable 
is not, then, decisive. If the two principles are really significant and different, 
they are bound sooner or later to show a difference in the system of desirable 
consequences that are deducible from them. Though Messrs. Oliphant and 
Hewitt repeat the old dogma that deduction can not give us anything new,** 
they, nevertheless, soon admit that deduction does succeed in formulating 
“‘ many new propositions the truth of which it is the business of the empirical 
branch of the subjects to test by observation and experiment.” ** Deduction 
of possible consequences is, therefore, necessary to determine the real meaning 
of our principles or hypotheses. And only by means of such hypotheses can 
we have that measure of intellectual preparation for the floods of otherwise 
chaotic experiences that distinguishes the rational civilized life. 

It is true that in actual cases the motives which determine the judge’s deci- 
sion may be too obscure to find explicit statement. And, alas, the considera- 
tions that are present in the mind of a judge who conscientiously deliberates 
on a case may not be those that really prove decisive. But some feeling as 





80 Pp. xvi-xvii. 32 P, xxi. 
81 (1899) 2 et seq. 33 P. xxvii. 
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to what is desirable under the circumstances does influence our decision. And 
reflection or careful analysis may bring this to light. As cases are presented 
to us our immediate judgments are determined by the analogies which they 
present to those cases on which we have settled opinions. (As no case is 
absolutely the same as any other, so no case is entirely devoid of some 
analogy to others.) The justification of juristic logic and technique in terms 
of principles is that they help us to make the analogy explicit and thus make 
possible the criticism necessary to make a legal system liberal and progressive. 
The real question is therefore whether we shall persist in hunting for the 
possibly applicable principles and their logical consequences or rely instead 
on the third method, which Messrs. Oliphant and Hewitt seem also to con- 
demn; namely, “a sort of intuition of experience which assumes to know how 
to decide the practical questions of life merely as a result of having lived in 
life.” 3 That the latter is no method at all is obvious when we consider how 
much ordinary common sense is just a body of prejudices, illusions, and 
ancient metaphysics. Certainly relying on their common sense and on the 
fact that they have lived has not prevented judges from making decisions as 
unsatisfactory as are the decisions of other people whose untrained common 
sense has made the world so far removed from what we desire it to be. We 
have to trust our intuitions or “ hunches ” before we can formulate them, but 
such necessity does not guarantee their wisdom. If we are not to fall into 
obscurantism, if the processes of rational science have any value, we must 
bend all our efforts to formulate these intuitions as accurately as we can. 
Practical sense involves the weighing of opposing considerations of what 
is for the general good. If this process is to be enlightened, we must dis- 
tinguish clearly between relevant and irrelevant considerations. And what 
are principles but formulations of what makes certain things relevant to 
others? Only by making principles explicit and thus subjecting them to 
criticism can we save ourselves from confusing justice with the interests 
which happen to be dominant —a confusion which has so often made the 
law an instrument of oppression. It seems to me, therefore, extremely un- 
fortunate to identify justice with the prevailing social values °° without formu- 
lating the principles of such values. ‘= 
In line with the very laudable object of the Law Institute of Johns Hopkins 
University, Messrs. Oliphant and Hewitt stress the importance of increasing 
the amount of factual knowledge with whick to confront legal principles or 
generalizations. No one can overestimate the importance of this, for without 
thorough factual knowledge of the domain to which our principles are to be 
applied, the latter are empty and meaningless. Facts can not be logically de- 
duced from principles alone. But why can not this necessity for factual knowl- 
edge be stressed without taking an extremely negative attitude to all previous 
legal study and using the word scholasticism as a term of opprobrium? 
There is a popular myth to the effect that mankind lived in utter scientific 
darkness until the happy idea occurred to a few men in the seventeenth cen- 
tury to abandon scholastic speculations and observe facts instead; that there 
and then physical science came into being; and that now it is up to us to 
apply the same simple trick to the social field and we shall have social science. 
Like other myths this has no support in actual history or logic. Sober his- 
tory shows science to have deeper roots in the past. Nor is the gathering of 
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facts significant unless it is controlled by some effective idea or principle as 
an hypothesis for discriminating between what is relevant and what is irrele- 
vant to our inquiry. The backward state of social studies can not be over- 
come by indiscriminate observation of facts, most of which must have been 
before us very long. The problem is much more complicated. It requires 
inventive genius that is fruitful of suitable ideas and ingenious in devising 
ways of experimentally testing them. The fact that the difficulties of building 
up social science have baffled mankind since the days of Aristotle is no reason 
to refrain from putting forth our utmost efforts. But it suggests that due atten- 
tion to the complexity of the problem before us may give us a more just under- 
standing of past methods of dealing with it. 

Why should scholasticism be used as a term of opprobrium in the law? I 
suppose that the abuse of self-evident principles, without any adequately 
critical testing of them, is the most offensive feature of the traditional legal 
methods that are referred to as scholastic. But it is well to understand the 
difficulties of the past if we are not to be over-confident as to the future. Let 
us by all means distrust self-evident principles and seek always for the facts. 
But let us not forget that stated thus baldly this is a council of perfection. 
For in the natural state of imperfect human knowledge that which to others 
seemed self-evident principles seem to us facts. True facts are not the 
things we start with, but that which we succeed in attaining only if we are 
fortunate in our arduous scientific inquiry. And the somewhat scholastic 
method of explicitly stating the principles which we assume and comparing 
them with their logical alternatives, helps us in the search for the facts. 

The law is a very complicated subject and we need a variety of methods 
rather than risk everything on what happens to be the latest notion. I seri- 
ously commend to Messrs. Oliphant and Hewitt the ethical portion (Secunda 
Secundae) of St. Thomas’ Summa Theologica, and Gratian’s Decretum. The 
scholastic method of stating both of two seemingly opposed laws or doctrines 
and then finding a point of discrimination which will make us see the elements 
of truth in both, is a humane procedure which tends to eliminate much need- 
less controversy. Though I can not accept St. Thomas’ theologic assump- 
tions I find his method more tolerant of the actual facts than is the method 
of M. Rueff. 

Morris R. CoHEN. 

College of the City of New York. 





LAW AND LITERATURE, AND OTHER Essays AND AppRESSES. By Benjamin N. 
Cardozo. New York: Harcourt, Brace & Co. 1931. Pp. 190. $2.75. 


The present Chief Judge of the New York Court of Appeals is not only 
distinctly eminent among judges in the English-speaking world today, but is 
also an illustrious exemplar of those judges and lawyers who pay the obliga- 
tions which every man owes to his own profession. In addition to his weighty 
contributions to the determination of the varied and frequently novel and 
complex problems that confront his court, involving as they do the authorita- 
tive regulation of the conduct of a population of millions, he still finds time 
and energy to work for the improvement of the law and its operation in his 
own state and in the nation. Witness his valued participation in the work of 
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the American Law Institute, his Nature of the Judicial Process, Growth of 
the Law,” Paradoxes of Legal Science,* and now this latest attractive volume. 
In it are collected, convenient of access, Judge Cardozo’s occasional papers 
of the past ten years. 

Had the author’s modesty not forbidden, the leading essay, that on “ Law 
and Literature,” might well have borne the sub-title “ illustrated by the author 
himself,” for the essay is implicitly a lesson in what may be achieved in the 
writing of judicial opinions by exercising the art of selection and composition, 
by an insinuating grace of expression, unassertive humor where proper, and 
by fundamental strength of reasoned conviction. One can only regret that, 
confined by the limitation of the space of an essay, the author was not able 
to discuss the stylistic features of the opinions of additional American judges 
who are outstanding figures in our judicial history. One may mention, not 
invidiously, and merely for example, Kent of New York, Gibson of Pennsyl- 
vania, Shaw of Massachusetts, Doe of New Hampshire, Mitchell of Minnesota, 
and Bleckley of Georgia. 

The plan presented by Judge Cardozo in “A Ministry of Justice,” for the 
establishment of a liaison office of communication between court and legis- 
lature in order to ameliorate the difficulties and hardships in administrating 
conflicting, dead, or vestigial rules of law has not been realized, but the spirit 
of his argument is finding expression in the operation of Judicial Councils and 
other organized agencies. 

“What Medicine can do for Law” is a plea for the codperation of these 
sciences, especially in the solution of salient problems of criminal law in rela- 
tion to legal responsibility, and particularly where the mental errancy is 
obscure. The address on “ The American Law Institute ” is a cogent state- 
ment of the purpose and to some extent of the operation of a vast undertaking 
whereby it is expected that uncertainty and conflict in common-law rules may 
be removed, and the merits of certainty of a codified law may be ap- 
proximated. 

The “‘ Home of the Law,” an address at the dedication of the new building 
of New York Lawyers’ Association has a wider import than would be sug- 
gested by the occasion which prompted it, and inferentially, without the inten- 
tion of the speaker, answers a question that may be asked by the followers 
of any vocation; namely, what is the use of knowing anything beyond the 
immediate practical demands of one’s profession. In short, “ Why culture? ” 
In this address Judge Cardozo summons as living witnesses Plato, Disraeli, 
Cicero, Demosthenes, Shakespeare, Asquith, an American Farmer of 1782 and 
the Provincial Assembly of New York in 1695. Thus the ceremony became, 
not a dull item in the calendar of 1930, but a pulsating delight through con- 
tributions from the speaker’s store of apt historical and literary knowledge. 

The paper on the “ Game of the Law and its Prizes” and that on the 
“ Comradeship of the Bar ” were addressed more particularly to law students, 
and alumni. They touch upon legal ethics and legal etiquette with sympa- 
thetic intimacy and are lightened by personal reminiscence. 

The underlying theme of all of these papers by Judge Cardozo is the im- 
provement of law and procedure. While we await the fruits of investigations 
and projects by the American Law Institute, Judicial Councils, the National 
Conference of Commissioners on Uniform Laws, the Johns Hopkins Institute 
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of Law, Bar Associations and their committees, and all the institutional and 
individual effort toward betterment of law, it is a comfort to know that in 
the meantime we have, in the seat of judicial authority, some judges, like 
Chief Judge Cardozo who, when the emergency arises can, with learning, 
experience, resourcefulness and reassuring words, find their way to justice 
through what seemed to be impassable barriers built up by precedent. What 
the late James C. Carter, a leader of the New York Bar, said of a former 
Chief Judge of the New York Court of Appeals is likewise true of the present 
incumbent: “ His great mastery of the reasons upon which the law is founded 
and his vast experience have enabled him to perceive and appreciate the almost 
insensible changes and progress which are constantly going on in the modes 
of business, customs of life and the moral standards of men, which really make 
the law; to catch them at the right point and give them life and efficacy by 
adapting the law to them.” ¢ 
E. H. Wooprurr. 
Cornell Law School. 





CASES ON PARTNERSHIP. By James J. Cherry. Chicago: Callaghan & Co. 
1931. Pp. xvi, 704. $5.50. 

Few branches of the law retain today as many historical survivals as the 
law of partnership. The struggle between ancient concepts and modern 
business practices, characteristic of all commercial law, is particularly apparent 
in that of unincorporated business associations. Consequently, for a long 
period, the pedagogical emphasis was placed upon the historical development 
of the law. But the growing importance of the unincorporated association in 
contemporary business has led to a change in attitude. Teachers and authors, 
for obvious practical reasons, are tending to attach more importance to what 
the law is at present than to the manner of its growth.” 

Perhaps the greatest impetus to this change has been the Uniform Partner- 
ship Act, which has now been adopted in seventeen states. It has helped to 
crystallize, if not in all cases to resolve,® the conflicts taking place within the 
law of partnership. Realizing this, Mr. Cherry, by arranging his collection to 
follow the order of presentation of that act, as well as by confining himself 
largely to very recent cases, has gone to the farthest extreme in assembling 
a casebook on the law-as-it-is. 

This arrangement will serve a very practical purpose for students intending 
to practice in one of the jurisdictions which has passed the uniform act. The 
author believes also that it “may be found usable in other States ” because 
“The Act is a codification of the common law, with few changes, which are 
explained in the notes appended to the Act.”* This is a somewhat sweeping 





4 (1897) 56 Arpany L. J. 445. 


1 This is exemplified in casebooks such as James Barr Ames, CASES ON PARTNER- 
SHIP (1894). 

2 The trend is ably represented by CRANE AND MacRuDER, CASES ON PARTNER- 
SHIP AND OTHER UNINCORPORATED Business AsSOcIATIONS (1924), reviewed in 
(1924) 37 Harv. L. Rev. 1154. 

8 See Crane, The Uniform Partnership Act — A Criticism (1915) 28 Harv. L. 
Rev. 762; Lewis, The Uniform Partnership Act — A Reply to Mr. Crane’s Criticism 
(1915) 29 Harv. L. Rev. 158; (1916) id. 291; Crane, The Uniform Partnership Act 
and Legal Persons, id. 838. 4 Preface. 





BOOK REVIEWS 1157 


statement. Moreover, even in those states where the uniform act is law, the 
efficacy of this method of presentation may be questioned from a teaching 
standpoint. There are several gaps in the act in matters the study of which 
seems essential to a thorough grasp of the subject; for instance, fraudulent 
conveyances are not dealt with in the act. Similarly Mr. Cherry has only 
one case on the subject. Even Ex parte Ruffin® does not appear. The 
difficult problems of partnership bankruptcy, which are ordinarily not covered 
in a course on bankruptcy, are only briefly touched upon.” 

Moreover, even to the limited extent to which the uniform act does codify 
the common law, it seems preferable for a proper understanding to devote 
more space to the leading common-law cases, rather than to make the stu- 
dent’s knowledge thereof depend upon Mr. Lewis’ able notes, or upon a 
recapitulation of the common law in a modern case. The initial chapter, on 
the Nature of a Partnership, is the only one in which any substantial number 
of the old standbys meet the eye. 

However the experiment is both interesting and valuable, and the defects 
mentioned by no means do away with the merit of a casebook truly based on 
present-day partnership law. 

Stuart N. Scort. 

Harvard Law School. 





STUDIES IN THE History oF AMERICAN LAw. By Richard B. Morris. New 
York: Columbia University Press. 1930. Pp. 285. $4.50. 


In view of the comparative neglect of the colonial period by students of 
American legal history the appearance of this volume will be welcomed by 
legal scholars and by the historical profession alike. The former will have 
their own measure of its adequacy from a technical standpoint. Perhaps the 
most serious question which can be raised concerns the profitableness, at this 
stage in the work of assembling and sifting the original sources, of attempting 
even such a tentative synthesis of the “ main characteristics of the develop- 
ment of American law in the seventeenth and eighteenth centuries”! as 
Dr. Morris has written in his suggestive first chapter. He has himself fore- 
stalled this criticism by insisting upon the preliminary and provisional char- 
acter of certain of his generalizations. It is apparent from his annotations 
and from the extremely useful Bibliographical Essay that he has made a 
thorough exploration of a large number of sources, including in addition to the 
judicial records such important but unusual materials as attorneys’ and mer- 
chants’ papers. It is apparent also that the mass of documentary material 
already available is unexpectedly large, though still far from complete. The 
engagement of Dr. Morris’ services for the further task of discovering and 
publishing the sources of American legal history under the patronage of the 
Littleton-Griswold Fund is a matter of congratulation. 

This reviewer’s commission properly stops short of technical criticism of 





5 P. 462. Darby & Co. v. Gilligan, 33 W. Va. 246, 10 S. E. 400 (1889). 

6 6 Ves. Jr. r19 (Ch. 1801). 

7 But three cases appear. Francis v. McNeal, 228 U. S. 695 (1913); Ives v. 
Mahoney, 71 Minn. 155, 73 N. W. 720 (1898) ; International Trust Co. v. Myers, 
252 Mass. 94, 147 N. E. 591 (1925). Pp. 478, 505-09. 


2 P.¢. 





1158 HARVARD LAW REVIEW 


Dr. Morris’ legal scholarship. To the lay historian these essays are espe- 
cially interesting for their attempt to relate the history of law in the colonies 
to broader currents of colonial development, social as well as institutional. 
Historians have seen two main tendencies in that era: first, the original and 
continuing influences of European, specifically English, derivation; second, 
the modifying and “ emancipating ” influences of New World environment — 
the so-called frontier factor. The conflict and resolution of these forces makes 
up much of early American history; and the American Revolution might be 
regarded as the victory of the frontier over the inherited or imported stock 
of ideas and customs. But this formula can be stated too simply, and Dr. 
Morris has demonstrated that in the field of law the interactions were involved 
and the results often unexpected. Thus it was in the earlier epoch of the 
seventeenth century, when Americans were in many things most English, that 
American law most completely escaped the confines of English common law. 
This was true not merely in New England, where the law of God received a 
new emphasis in Puritan codes and practices, but also in the middle and 
southern colonies. There, as in New England, the lack of a professional 
lawyer class and the dearth of law books increased the cleavage between 
American and English law. Under such conditions “ the rugged independence 
which was born of the frontier brought about the scrapping of important 
common-law practices incompatible with life in the new agrarian com- 
munities.” 2 

In three special studies the author traces these tendencies in some detail. 
“ New economic and social conditions favored a legal technique which would 
facilitate the transfer of land.” * Again, the “simple agrarian conditions of 
the seventeenth century revived the function of the family as the unit of pro- 
duction,” threw greater responsibility upon woman, and led to “the en- 
largement of her legal personality.” * But toward the end of the seventeenth 
century and thereafter, conservative forces in law were powerfully developed. 
The new instruments of imperial control (appeals and royal disallowance), 
the rise of propertied classes, the growing extent and complexity of business 
practices, the emergence of a professional bar —all these worked to revive 
the prestige and extend the sway of common law. In a final chapter on 
“ Responsibility for Tortious Acts” appear some of the most interesting 
illustrations of the shaping influence of frontier conditions and of new 
humanitarian concepts upon common-law principles. 

V. W. CRANE. 
The University of Michigan. 





CASES ON INTERNATIONAL Law. Vol. I. Peace. By Pitt Cobbett. Fifth 
edition by Francis Temple Grey. London: Sweet & Maxwell. 1931. 
17/6. 

Pitt Cobbett’s book of “cases,” first published in one volume in 1885, 


has served several generations of students of international law. He himself 
published a second one-volume edition in 1892, and subsequently a third 
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edition in two volumes, the first volume of which appeared in 1909! and 
the second in 1913.2, A fourth edition by H. H. L. Bellot, also in two 
volumes, appeared in 1922 and 1924. It is not a casebook, in the American 
sense, but an elementary treatise arranged about accounts of cases. The 
synopses of cases were ably written by Pitt Cobbett, and the cases were 
well selected; but little attempt was made to reproduce the language of 
judgments or opinions relating to them. The “notes and excursus” were 
not confined to the cases; they were drawn from the treatises in common 
use forty-five years ago, and were intended to outline the subjects under 
which the cases were classified. 

In many respects, international law has been revolutionized since the open- 
ing of the twentieth century. In his third edition, Pitt Cobbett endeavored to 
take account of the changes which had then occurred, and under the caption 
“new aspects of international organization,” * he dealt with the Peace Con- 
ferences at The Hague in an altogether adequate way. But the editors of the 
fourth and fifth editions have not kept the work abreast with developments 
in international organization since the War, as Pitt Cobbett would doubt- 
less have done. Dr. Bellot thought the Permanent Court of International 
Justice “neither a proper tribunal of arbitration, nor a real court of jus- 
tice’; * Mr. Grey expresses more hopefulness, though his information con- 
cerning the Court © is not up to date. 

Whereas the fourth edition of the first volume contained no new cases, 
seven new cases find place in this fifth edition: Duff Development Co. v. 
The Kelantan Government,® Luther v. Sagor,’ the Russian Bank Cases,’ 
the Palmas Island (Miangas),® the Tunis Nationality Decrees,’° the Mavrom- 
matis Concession,11 and the Lotus Case.12 But the editing of the new cases 
lacks the hand of Pitt Cobbett. In connection with the Russian Bank Cases, 
there is no citation of the numerous interesting decisions of the New York 
courts. With reference to the advisory opinion on the Tunis-Morocco Nation- 
ality Decrees, given by the Permanent Court of International Justice, it is said 
that “ Art. 15, paragraph : of the Covenant gives in effect what is a compul- 
sory jurisdiction to the Permanent Court, for since by Art. 14 the.Council can 
consult the Court on any point of law the Council, itself powerless in the 
matter, can to all intents and purposes refer the parties to the Court; and 
since the Court decides by a simple majority (but the Council only unani- 
mously) it becomes hardly possible for the Council to fail to adopt the 
decision of the Court.”1% A more flagrant misstatement can hardly be 
imagined. As to the case of the Mavrommatis Concessions, which is mis- 



































1 See Book Review (1910) 23 Harv. L. Rev. 653. 
2 See Book Review (1914) 27 Harv. L. REv. 400. 
3 Vol. I, p. 30. 
4 Vol. I, p. 42. 
5 P, 32. 
¢ [1924] A. C. 797 (H. L.). 
7 [1921] 3 K. B. 532. 
8 Russian Comm. & Ind. Bank v. Comptoir D’Escompte De Mulhouse, [1925] 
A. C. 112 (H. L.). 
9 (1928) 22 Am. J. Int. L. 867. 
10 Publications of the Permanent Court of International Justice, Ser. B, No. 4. 
11 Jd., Ser. A, No. 2. 
12 Td., Ser. A, No. 10. 
13 P, 173. 
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placed under the heading of “ Nationality,” it is said that “it lays down 
that a member of the League of Nations can be cited at The Hague by 
an individual provided that that individual can induce his government to 
interest itself in his case.”44 This is a complete perversion of that im- 
portant case, which was clearly between two states, and in which the court’s 
jurisdiction did not derive from the Covenant. Such instances impair con- 
fidence in the editing of this edition. 

Moreover the present edition maintains some features of the work which 
now seem to be objectionable. The division between Peace and War and 
Neutrality seems to the reviewer badly adapted for students’ needs. Little 
use is made of decisions and awards of claims commissions. Citations are 
seldom made to diplomatic documents, to recent multipartite conventions, 
or to the proceedings of international conferences. The arrangement of 
topics is awkward and not easily followed. The volume would be of little 
use to students preparing for the practice of law, at least in America, and 
of less use to students of international relations. The reviewer can not see 
any reason to justify this new edition. The work of Pitt Cobbett ought 
to be allowed to stand — but the day of its usefulness for students has passed. 


MANLEy O. Hupson. 
Harvard Law School. 





ORIGINS OF THE EARLY ENGLISH MARITIME AND COMMERCIAL Law. By 
Frederic Rockwell Sanborn. New York: The Century Company. 1930. 
Pp. xxiv, 424. $4.00. 


The main structure of this substantial volume is clear and simple. After 
an introductory survey of earlier history we have a chapter each on Eyro- 
pean maritime and commercial law, followed by a similar pair of chapters 
on their English counterparts, the period covered being the eleventh to the 
sixteenth centuries. Within these main divisions, however, there are many 
others, and the reader regrets the absence of a detailed table of contents 
analyzing the work more thoroughly. In their substance these chapters 
depend closely upon a well-chosen group of classical works, such as Des- 
jardins, Goldschmidt, Huvelin, Ashburner, and so forth, who are represented 
on practically every page by copious quotations which are translated or 
closely paraphrased in the text. In every case the author conscientiously 
acknowledges his indebtedness to those whose work he uses with a frankness 
which is much to his credit. Nor would it be quite fair to describe the work 
as a mere compilation, for the author has knit his material together closely 
enough that it may be described as a genuine synthesis. He has also taken the 
opportunity to intersperse texts or translations of typical sources, laws, 
customs and documents, which lend actuality to his study. 

The chapters dealing with English mercantile and maritime law are 
similarly based upon well-known collections and monographs, although in 
this case there has so far been no general history of the subject, save the 
relevant chapters in Holdsworth. Again we find a careful marshalling of 
material scrupulously attested by references to the authorities; even Year 
Book cases carry a double citation to Halsbury’s Laws of England. Some- 
times the author has given long lists of citations to unpublished records 


14 Pf. 197. 
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which he obviously has not examined, although we are once again disarmed 
by the confession of where he found the references. Occasionally we find 
some unwonted titles, such as Wilkins’ Leges Anglo-Saxonicae 1 for Edward 
the Confessor’s legislation on wreck,? and Halsbury’s “ Digest.” * For all 
this, however, the book is a really useful introduction to the history of com- 
mercial law, covering a wide field, and giving the reader some opportunity 
of pursuing the subject further. The bibliography is unfortunately very 
slender, and even recent works in English are sometimes omitted, such as 
Trenerry’s Origin and Early History of Insurance * and Schechter’s Histori- 
cal Foundations of the Law Relating to Trademarks.® 

The author’s preface and first chapter make two claims which can not be 
allowed to pass without comment. One is that he has proved “the very 
close interconnection existing between the maritime and the commercial law 
during the mediaeval period.” ® He certainly has, but the fact has been a 
commonplace for centuries. The other is that he has “ proved the unbroken 
continuity of the development of the maritime law, a point hitherto not 
proven by any writer.”7 On page 26 this is put with more particularity, and 
we read of the “hitherto unnoticed connection between early mediaeval 
Italy and Constantinople ” which “ seems so obvious that one wonders why 
it has not been put forward at an earlier date.” It would indeed be a wonder 
if such were the case. As a matter of fact the relations between Italian 
and Byzantine law are the subject of a large literature whose mere bibliog- 
raphy covers two hundred pages. The results of this mass of research 
have been summed up in a well-known work of reference by Collinet (who 
can not be suspected of under-rating Byzantine influences) in a carefully 
written paragraph which is one long succession of doubts and hesitations.° 

It would be unfair to press these criticisms of the first chapter, for the 
rest of the book is a useful and readable introduction to the history of 
admiralty, insurance, bills, partnership, etc., which will place before many 
readers who do not regularly use French, German and Italian works, a 
glimpse of the problems and researches of European scholars in one of 
the richest and most difficult fields of historical investigation. Sir William 
Holdsworth contributes a short foreword, and reveals the fact that thestudy 
was originally an Oxford Ph.D. thesis. 

TuHeEopoRE F. T. PLucKNETT. 
Harvard Law School. 





MANDATES UNDER THE LEAGUE OF Nations. By Quincy Wright. Chicago: 
University of Chicago Press. 1930. Pp. xvi, 726. $6.00. 


International law and international political responsibility find their fur- 
thest extension today in respect of those territories which are governed under 





1 (1721). 

2 P, 316; the king should be Ethelred, and the reference in modern editions is 
II Athelred. 2. The passage does not in fact deal with wreck as Wilkins (followed 
by Dr. Sanborn) erroneously supposed. 5 (1925). 

3 Pp. 332-33. 6 Pp. xv. 

4 (1926). 7 Ibid. 

8 ALBERTONI, PER UNA EsPOSIZIONE DEL DrritTo BIZANTINO CON RIGUARDO ALL’ 
Travia (1927). 

9 4 CAMBRIDGE MEDIAEVAL History (1923) 725. 








1162 HARVARD LAW REVIEW 


mandates confirmed by the League of Nations, and the attention given to 
this system of government by writers on international law and the social 
sciences is therefore not surprising. The system has been in existence for 
only ten years, but the official and unofficial publications include over four 
thousand pages of minutes of the Permanent Mandates Commission, over 
one hundred annual reports from the Mandatory Powers, and a large number 
of treatises on legal aspects of this new institution —a wealth of material 
which must prove embarrassing to any student. Professor Wright, however, 
is not new to the subject and has not only made full use of the printed matter 
at his disposal but has undertaken personal investigations in Geneva and in 
the Near East. From both the legal and the administrative points of view, 
his volume is the most comprehensive and reliable analysis of the mandates 
system which has yet appeared. 

The treatment of the system’s origin, development, and functioning in the 
first part of the book represents much more than background for the subse- 
quent portions dealing with “The Law of the Mandates System.” Professor 
Wright’s analysis of its political and legal evolution is most searching, and 
his finding that the legal arrangements made by the British Parliament for 
the fulfillment of British mandate responsibilities are not quite complete 4 
seems to deserve further attention from the appropriate authorities. 
Whether, however, there is any such definite line between law and policy in 
the operation of the system as he seems to distinguish may perhaps be 
questioned. 

In any event, “ continuous international supervision is the essence of the 
mandate system,” ? and its most important features are those rights which 
have been given to the League of Nations to ensure such supervision. These 
include the provision in the Covenant itself for the existence and powers of 
the Permanent Mandates Commission; the right of the Council to an annual 
report “to its satisfaction” from each Mandatory Power; and the right of 
the Permanent Mandates Commission to advise the Council “on all matters 
relating to the observance of the Mandates” which, on the initiative of 
the League’s experts, automatically brings any mandates question before the 
Council. By virtue of its membership each member of the League has the 
right and the duty to insist through the Council and Assembly upon the proper 
functioning of this machinery of international supervision, including the ap- 
pointment by the Council of impartial and efficient members of the Man- 
dates Commission. So long as the Commission is competent and the ma- 
chinery works in accordance with established practice there will probably 
be little occasion to call upon the Permanent Court of International Justice. 
If political corruption or inertia, however, should interfere with proper su- 
pervision, then the jurisdiction of the Court might prove of the utmost 
value to the very existence of the system. 

Normally the action of the Council in interpreting and supplementing 
the provisions of the mandates is the most important aspect of the develop- 
ment of the law of the system. This legislative or quasi-legislative activity has 
rarely attracted the attention given to it by Professor Wright. Perhaps this is 
because it has usually been exercised in a routine way with the prior consent 
of the Mandatory Powers. A point which might bear further investigation 





1 Pp. 412-14, 419-20. 2 P. 585. 
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is whether Council resolutions of this nature in order to be law should be ap- 
proved at meetings to which all the Mandatory Powers, including the British 
Dominions, have been formally invited. 

With the aid of interesting statistical data relative to the welfare of the 
natives and the economic development of the territories, Professor Wright 
has toward the end of his work surveyed the achievements of mandatory 
administrations. Some day, perhaps, he will supplement this with a de- 
tailed study of the results of the supervisory work of the League of Nations, 
analyzing the observations of the Mandates Commission and the Council on 
specific concrete problems and the effect of their action on the situation. 
If the system works properly, however, one of the League’s most effective 
roles should be indirect —that of a constant stimulus to Mandatory Powers 
to fulfill their obligations to the League’s entire satisfaction without the neces- 
sity of any intervention by the Commission. Evidence of this spirit has been 
shown by certain Mandatory Powers who have been able, by the voluntary 
and early appointment of special commissions of enquiry, to present the 
Mandates Commission with special reports containing a thorough review of 
situations which have arisen. This was done, for instance, in the cases of 
the uprisings in Palestine and Samoa. Absence of any such report in the case 
of the Syrian insurrection was commented upon by the Commission.® 

Professor Wright suggests that “it would seem worth while [for the Com- 
mission] to develop standards defining the limits of coercive measures which 
are justifiable even in situations of necessity (e.g. in the case of the Bon- 
delzwart and Syrian rebellions).” * This would be an appropriate correlative 
to the right or rather the obligation of the Mandatory Power to maintain 
order in its mandated territories, an obligation of the very first importance 
upon which the Commission has insisted in dealing with the revolts in 
Palestine, Samoa, and Syria. 

The author concludes his exhaustive study of the legal status of these ter- 
ritories by deciding that “ sovereignty of the areas is vested in the League 
acting through the Covenant amending process and is exercised by the man- 
datory with the consent of the Council for eventual transfer to the mandated 
communities themselves,” ° and he presents very clearly the numerous limita- 
tions in law and in fact which are placed upon the Mandatory Powers. These 
limitations, of course, do not apply to these same or other Powers in ad- 
ministering colonies, protectorates, or other dependencies, and the reader may 
wonder why any modern state should accept the réle of Mandatory Power 
at all. The Mandatories do, of course, have certain advantages; for in- 
stance, the right to employ their own nationals as officials in the territory 
and apparently, unless this is to the detriment of the territory to give prefer- 
ence to the “ home country ” in the purchase of supplies for the Administra- 
tion and for the “organisation of essential public works and services.” 
The more impelling reasons behind their decision to accept this réle no doubt 
are the same as those which have dictated the intervention and supervision 





3 See 8 MINUTES OF THE PERMANENT MANDATES COMMISSION (1926) 201. 

# P. 199. 

5 P. 530. The Council of the League of Nations considers that the Mandatory 
Powers do not have “ sovereignty ” over these territories and that this term is not 
applicable to their status, which is quite new to international law. See (1927) 
8 OFFICIAL JOURNAL, LEAGUE oF NATIONS 1120. 
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frequently exercised by the United States in Central America and the West 
Indies, including that of preventing interference or influence by any other 
Power in the particular territory or country. In this connection, it is 
interesting to note Professor Wright’s observation that the supervision of 
the League of Nations makes it possible for the mandates system to accept 
the theoretic position of the European nations, which insist through the 
system of imperial control on the technical superiority of advanced nations, 
and of the United States, which upholds the legitimate aspirations of backward 
peoples.® 

There seems to be no immediate prospect of extending to other areas 
the law of the mandates system with the consequential loss of sovereignty to 
the administering power. On the other hand, some of the more important 
features of this system, including in particular that of continuous inter- 
national supervision, could, perhaps, be made applicable to certain of the 
backward regions of the world as a whole — for instance, tropical Africa or 
the Pacific Islands —as part of a general plan of the League of Nations for 
codperation in the handling of economic, financial, labor, land, education, 
public health, police, or special native problems common to the entire region. 
Some work of this kind has already been done particularly in regard to 
public health, slavery and forced labor. Perhaps the British Labor Party 
had in mind some development of this kind in drafting their Memorandum 
of April 1928 which submitted that “the adoption of the mandate system 
. .'. makes it necessary to consider even in the case of British Dependencies 
the possibility of some kind of international control. . . .” The League could 
perhaps bring about a greater degree of international codperation in these 
backward areas than is possible in Europe, which is handicapped to a greater 
extent, by traditions of racial, religious, linguistic, and national conflicts. 

HUNTINGTON GILCHRIST. 
London, England. 





Tue LAwFut Pursuit or Gatn. By Max Radin. Boston: Houghton Mifflin 
Co. 1931. Pp. 144. $1.25. 


This collection of delightfully discursive essays is announced as one of a 
series dealing “‘ with the various phases of the moral law in its bearing on busi- 
ness life under the new economic order,” delivered at the University of Cali- 
fornia on the Weinstock Foundation. The topics covered are: Law and the 
Hard Creditor; Law and the Rapacious Creditor; Law and the Dishonest 
Vendor; Law and the Unfair Competitor; Law and the Future of Business. 

It is obvious that in such short space the author could attempt nothing but 
a thumb-nail sketch, both of morals and of law. It is also obvious that by 
so doing he could not treat adequately of either, especially since he covers 
many varied activities over a space of more than two centuries. Yet not- 
withstanding, these short chapters will prove engaging and instructive reading 
for both moralists and lawyers. Perhaps the reason in part is the delightful 
style in which they are written. But in addition, the content is suggestive, if 
not challenging; stimulating, if not exciting. 





6 The present collaboration of the United States Government with the League 
of Nations in dealing with Liberia presents a parallel development which gives 
support to this view, 
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Most of the book deals with the relationship between creditor and debtor, 
vendor and vendee. Only casual references are made to bankruptcy. One 
wonders at the exclusion of that venerable institution whose progress through 
the centuries is a veritable pageant both of morals and of law. Yet it is 
obvious that morals and law impinge at so many places that a selection is 
necessary for such limited treatment. It might well have been in relationship 
to directors’ purchases of shares, the treatment of minorities on reorganization, 
merger or consolidation, distribution of dividends, redemption of bonds, fore- 
closure of mortgages, and so on. The fabric of the law shows these threads 
appearing and disappearing throughout. 

Yet from the viewpoint of those concerned with law in the technical sense 
the problems of morals are less acute than the problems of legal control. In 
fact the moral issue may not be in doubt. Yet the issue of legal control 
remains extremely debatable. Lawyers, courts, legislatures must face the 
latter. The ‘treatment of that problem in this book is not incisive. Perhaps 
the reason is that it was intended primarily for laymen. But as a result it 
loses in its appeal to the others. 

Law in the broader sense — that is, the control exercised by all groups in 
society (including but not restricted to courts, legislatures and other govern- 
mental agencies) on other groups and on individuals —is only touched upon 
slightly. Yet in lawful or even unlawful pursuits of gain it is not to be 
doubted that a particular activity is held up to moral standards of groups 
other than governmental agencies. At times the sanction of the groups may 
have equal or greater force than the remote, latent sanction of a court. A 
study of the pathological cases in courts may give an accurate picture of the 
reaction of certain judges to moral standards, yet it may not represent the 
controls under which the activity takes place. Such restraints and sanctions, 
moreover, seem to have a high place in “ moral law in its bearing on business 
life.” It would have been a significant addition if that phase had been more 
prominently presented. 

WitiiaM O. Dovctias. 

Yale Law School. 





ANNvaRIO pi Diritto CoMPARATO E DI Stupr LEGISLATrvi. Volumes IV, V. 
Edited by Salvatore Galgano. Rome. 1930. Part I, pp. xxvi, 1034. 
Part II, pp. 1015. Part III, pp. 850. L.330. 


More than twenty years ago the American Bar Association established its 
Comparative Law Bureau. Unfortunately its activities, which started in a 
very promising way, were interrupted by the War. They have not been re- 
sumed to any considerable extent, and today there is no organized effort in 
the field of comparative law in this country.2, In marked contrast is the 
situation in Europe. In England, though the Society of Comparative Legis- 
lation and its journal*® have remained the only organization and the only 





1 See Report of the Fifty-first Annual Meeting of the American Bar Association 
(1928) 14 A. B.A. J. 210. 

2 The Tulane Law Review, stressing comparative law in its section on civil 
law, is the only periodical dealing with the subject in a systematic manner. 
_ 5 The Journal of Comparative Legislation and International Law, published 
since 1896, 
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periodical in the field, prominent English scholars such as Westlake, Holland, 
and Pollock, closely followed by the leading jurists of today, have long taken 
part in the work on the Continent. And there for the past sixty years, and 
especially during the last decade, the study of comparative law, enjoying 
an almost uninterrupted growth, has attracted the most prominent Continen- 
tal scholars. Their keen and constantly growing interest is indicated both by 
the foundation of a great number of institutes and periodicals * and by the 
activities of various international organizations.® 

The Annuario, one of the leading periodicals on comparative law, has been 
published by the Istituto di Studi Legislativi since 1927.6 Following an 
already established tradition the present volumes are divided into three parts: 
Part I contains the contributions to juristic doctrine; Parts II and III com- 
prise current reports on legal development. The first section of Part I is 
composed of a number of essays on legal progress in various countries. Its 
outstanding articles are by Professors Rabel of Berlin, Danilova’' of Moscow, 
and Landis of Harvard. Professor Rabel’s report’ deals with the changes 
which the German law of domestic relations and successions has undergone 
during the first quarter of this century. Professor Danilova, one of the 
principal legal advisers of the Soviet Department of Labor, gives in his 
article ® the most comprehensive analysis of the Soviet Labor Law which has 
ever been published outside of Russia, showing in a thoroughly scientific way 
its development and principles. Frequent references are made to the vast 
amount of documentary material embodying both statutory rules and regula- 
tions and judicial and administrative practice. Professor Landis’ study of 
legislative activity in the United States during the decade following the War ° 
is a scholarly survey of unique character; it represents the first attempt to 
analyze and set forth the leading tendencies of the huge mass of legislation 
which has been placed upon the federal and state statute books in recent 
years. Both the European and the American legal world will welcome this 
masterly synopsis of American statutory development and will hope that its 
author will continue the survey from time to time. 

The second section of the first part, devoted to the critical study of the 
French-Italian projet for a unified code of obligations reveals the difficulties 
that every attempt at international unification must encounter. The recent 
publication of this projet,’® drafted by a commission of French and Italian 
jurists, has provoked a most interesting discussion by nearly a score of 
significant European experts, but the articles of three prominent English 
scholars are of particular interest to the Anglo-American jurist.11 They con- 





4 See van Terlan, Comparative Law in the Universities (1929) 11 J. oF Comp. 
Lec. AND Int. Law, 3d Ser., 194 et seq. 

5 The Academie International du Droit Comparé, founded in 1924, may be 
mentioned especially. An international congress of comparative law is to be con- 
voked in 1932. See Lambert and Wigmore, An International Congress of Compara- 
tive Law (1930) 24 Itx. L. REv. 656. 

6 Volumes II and III were reviewed in (1929) 43 Harv. L. Rev. 338. 

7 Le Vicende del Codice Germanico dal 1900 al 1925, pt. I, p. 3. 

8 Diritto Sovjetico de Lavaro, pt. I, p. 699. There is a preface by A. Traversa. 

® L’Attivita Legislativa Negli Stati Uniti (1918-1928) pt. 1, p. gor. 

= ProcEtto pi CopicI DELLE OBLIGAZIONI E DEI ConTRATTI (Testo Dezimitivo, 
1928). 

11 Lee, Il Progetto Italo-Francese di un Codice Delle Obligazioni Guidicato del 
Punto di Vista del Diritto Inglese, pt. 1, p. 121; Gutteridge, Jl Diritto di Con- 
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firm the theory that the most important difference between common law and 
civil law concerns technique rather than substance or, as Professor Lee ex- 
presses it,!* the difference may be found in the forma mentis of the civilian 
and the common-law jurist. For the student of comparative law and juris- 
prudence the article of Professor Pereterskij of Moscow '* which gives a brief, 
but illuminating analysis of the underlying principles of the Soviet private 
law is of special importance. 

The rest of the first part and the two other parts of the Annuario include 
the current reports on legislation, case-law and legal literature. The reports 
on legislation, filling all of Part II and for the most part continuing previous 
reports in the preceding volumes, give a vivid picture of the legislative devel- 
opment during 1927 and 1928 in nearly all the European countries and Japan. 
The collection of case-law embodied in Part III consists of a number of illus- 
trative cases which have been decided in 1927 and 1928 by the courts of last 
instance of the more important European countries. Selected by experts 
of the various countries and, to a large extent, carefully annotated by Italian 
jurists, they confirm the fact that, as the modern Codes grow older, the trend 
of judicial decisions becomes increasingly important in shaping and trans- 
forming the law. To this collection of cases of different countries is added a 
collection of decisions of the various Mixed Arbitration Tribunals set up by 
the peace treaties. 

The volumes under review show again that the Annuario stresses primarily 
the reporting of legal development in the most important countries of the 
world. Under the able direction of Professor Galgano, the publication has 
grown considerably, and has become an indispensable source of material for 
every student of comparative law. As far as European law is concerned it has 
attained a nearly absolute completeness and is unparalleled in thoroughness 
and technical efficiency. By continuing the present system in subsequent 
volumes which are scheduled to be issued yearly and by widening its scope of 
reporting to include the more important countries of the Western Hemi- 
sphere,’* and the Far East, the Annuario will soon offer a complete collection 
of documentary material for the study of foreign and comparative law. 

Yet, its limitations must also be pointed out. Although it has furnished the 
material, it has not, so far, produced any contributions which are comparative 
in themselves. It must be realized that comparative law as a science can not 
be developed by a mere reporting of foreign laws however comprehensive. 
The acquisition of information on legal materials from different countries is 
but the preliminary task of the comparative lawyer. Having obtained them he 
must then proceed to compare the systems and methods in use, not for 
the sake of comparison in itself, but because the process discloses similarities 
and differences in the solution of legal problems. A scientific comparison 








tratti e il Progetto Italo-Francese di un Codice delle Obligazioni, pt. 1, p. 155. 
Winfield, Degli Atti Illiciti nel Progetto di un Codice Italo-Francese delle Obli- 
gazioni, pt. I, p. 259. 

12 Lee, supra note 11, at 122. 

13 J] Progetto Italo-Francese di un Codice delle Obligazioni e il Codice Civile 
Sovetico, pt. 1, p. 139. 

14 So far no attempt has been made to include reporting on Latin-American law. 
This is done, however, in the ANUARIO LecIsSLATIVO HisPANO-PorTUGUES-AMERI- 
CANO, which has recently made its appearance. It is published at Madrid by the 
Instituto Ibero-Americano de Derecho Comparado. 
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must include the study of the mass of raw materials in all its aspects. It can 
not be confined to an abstract comparing of legal precepts; rather it must 
include not only the comparison of fundamental doctrines and conceptions 
and the ideals of legal ordering which form the background of any legal 
system but also the comparative examination of legal technique and the 
modes of developing grounds of decision from the legal sources. There- 
fore the development of comparative law as a science is dependent upon 
the continuous application of the best available methods of jurisprudence. 
The legal material of the world must be studied from an analytical as well as 
from a functional standpoint. Equally important is the study of its historical 
origin and development and of the philosophical bases of its doctrines and 
conceptions. Only by the most comprehensive and thorough scientific com- 
parison can comparative law become an important instrument for the creative 
juristic activity called for by the increasing complexity of modern society 
and by the rapid changes of the economic and social order in many countries. 
In this country, such effort would, as Dean Pound has predicted,’® prove no 
less fruitful than it did in the formative period of the American common law."* 


WALTHER Hus. 
Harvard Law School. 





THE Law oF STOCK BROKERS AND STOCK EXCHANGES. By Charles H. Meyer. 
New York: Baker, Voorhis & Co. 1931. Pp. lvii, 1493. $20.00. 


As the author himself indicates in his introduction,’ there is not, apart 
from a few regulatory statutes, a law of stockbrokers and stock exchanges 
in the sense in which there is a law of agency or of negotiable instruments. 
What is here called the law of stockbrokers is simply the application of 
principles of contracts, agency, pledges, etc., to the stockbrokerage business. 

For a book which deals with the application of general legal principles to 
a particular business to be useful even as a mere digest of cases there must 
be a sufficient volume of litigation involving that business so that the rules 
of law which affect its operations can be stated with substantial complete- 
ness solely by the use of cases relating to that business. The author’s table 
of cases covering some thirty-four pages sufficiently indicates that the judi- 
cial decisions dealing with stockbrokerage transactions fulfil this requirement. 

The fact that there is thus a substantial body of law dealing with the 
activities of stockholders might be sufficient in itself to make a book collect- 
ing stockbrokerage cases of some practical utility. But that fact alone 
would not make it possible for such a book to be a real contribution to legal 
knowledge. If, however, the business of the stockbroker is one which, in 
addition to coming frequently before the courts, is so conducted that its legal 
problems are in large measure different from those presented by other busi- 
nesses, so that the legal principles involved acquire new meanings from the 
peculiar facts to which they are applied, there can then fairly be said to be a 
law of stockbrokers which may properly be made the subject of a book that 





15 See The Revival of Comparative Law (1930) 5 TuLane L. Rev. r. 
16 See Pound, Comparative Law in the Formation of the American Common 
Law (1928) 1 Acta Acap. Univ. Juris. Comp. 183. 


1 P. 4. 
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will be something more than a mere grouping together of cases in which a 
stockbroker was one of the parties. 

An examination of Mr. Meyer’s work leaves one in no doubt that there 
is in this sense a law of stockbrokers. The exchanges to which such brokers 
generally belong are so conducted as to give rise to problems often essen- 
tially different from those which arise in the case of other non-profit associa- 
tions; and the services which the stockbroker performs for his customer, 
especially in connection with margin transactions where he is at once agent, 
trustee, creditor, and pledgee, are of a unique character. Special trade usages, 
stock exchange rules, standard forms of contract, statutes and judicial 
efforts to mold general principles of common law to fit the requirements of 
a highly specialized business have all contributed to make the nature of the 
business a significant fact in the development of the applicable legal rules 
in a sense which would not be true, for example, of the grocery business. 

There is thus real need for a well executed treatise on stockbrokerage 
law, and Mr. Meyer’s book is in many respects an adequate fulfillment of 
that need. He is evidently thoroughly conversant with the manner in which 
the business is carried on and has so dealt with his materials as to make it 
easy for the readers to grasp the business facts with which the cases are con- 
cerned. He never loses sight of the fact that the rules of common or statute 
law on a particular point may be deprived of most of their practical signifi- 
cance through the existence of exchange rules or widely used forms of con- 
tract. Thus he enables us to discover the rules which actually operate with 
respect to stockbrokerage transactions, particularly in the state of New York 
with which, as the seat of our principal stock exchange, his book is prima- 
rily concerned. He has subjected the fact situations which commonly exist 
to an analysis which presents in systematic fashion the legal problems to 
which they give rise. The arrangement of his materials is convenient and 
logical; the style, clear, direct and fluent. The statement of the results of 
the decisions is careful and, so far as the reviewer has been able to judge, 
substantially accurate, although here and there a phrase from some opinion 
has been torn from its context and reproduced in such a manner as to convey 
but little meaning. There is little attempt to criticize prevailing rules or 
the reasons which judges have given for adopting them. Save for a brief 
passage in the introduction,? there is no effort to probe beneath the surface 
and make clear the nature of the interests and the considerations of policy 
which are involved in stockbrokerage controversies.® 

Although concerned mainly with the law of stock exchanges and stock- 
brokers, the book deals also with commodity brokers and commodity ex- 
changes, the principal factual similarities and differences between security 
and commodity transactions being pointed out in the introduction.* 

An appendix contains numerous forms including official forms of the 
New York Stock Exchange, stock exchange partnership contracts, forms 
for written transactions between broker and customer and pleadings. A 





2 See pp. 9-11, suggesting certain statutory changes in the rules governing 
margin transactions. 

8 For an illustration of what might be done if the law of stock exchanges 
were critically examined from this standpoint, see Chafee, The Internal Affairs of 
ery not for Profit (1930) 43 Harv. L. REv. 993. 

. 6. 
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second appendix sets forth the rules of the New York Stock Exchange, the 
New York Curb Exchange, the New York Cotton Exchange, the Chicago 
Stock Exchange and the relevant New York and federal statutes. 


E. Merrick Dopp, Jr. 
Harvard Law School. 
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EvoLuTION OF INTERNATIONAL PusBLIC LAW IN EvuROPE SINCE GROTIUS. 
By Walter Simons. New Haven: Yale University Press. 1931. Pp. 146. 
$2.50. 

This volume contains six lectures delivered at the Institute of Politics at 
Williamstown. The title is somewhat misleading. Speaking out of a ripe 
experience, the former chief justice of the supreme federal court of Germany 
gives his reflections on current tendencies and recent events in a charming 
and illuminating manner. In a few instances, as in his discussion of state 
responsibility and of The S..S. “ Wimbledon,” Publications of the Permanent 
Court of International Justice, Series A, No. 1 (1923), his contribution is of 
interest to lawyers; but on the whole it is a book for laymen interested in 
international politics. 


THE LAw RELATING TO THE RECONSTRUCTION AND AMALGAMATION OF JOINT 
Stock Companies. Fourth edition. By Paul Frederick Simonson. 
London: Effingham Wilson and Sweet & Maxwell Ltd. 1931. Pp. viii, 
184. 21S. 


Inspired by the Companies Act of 1929, as were ever so many others [see 
Book Note (1931) 44 Harv. L. Rev. 1022], Mr. Simonson has largely re- 
written his earlier editions. The book contains an adequate statement of the 
English law pertaining to what we know as mergers, consolidations and re- 
organizations. In instances, which occur much too seldom, the author favors 
us with critical discussions. American lawyers will find Chapter 6, containing 
a concise discussion of “arrangements” or reorganizations, of particular 
interest. The ease with which dissenters may be bound under the English 
law has long been the envy of the American reorganization bar. 


RAILROAD REGULATION SINCE 1920—1931 SUPPLEMENT. By D. Philip 
Locklin. New York: McGraw-Hill Book Co. 1931. Pp. vii, 31. 


This pamphlet brings to date the author’s account of the regulation of rail- 
roads since the Transportation Act of 1920. In the interval since the com- 
pletion of the main volume in June, 1928, the Interstate Commerce Commis- 
sion has become persuaded that the Recapture Clause, particularly under the 
requirements for valuation laid down in St. Louis & O’Fallon R. R. v. United 
States, 279 U. S. 461 (1929), can not be effectively administered, and has 
recommended its repeal. The Supreme Court has reduced the Hoch-Smith 
Resolution to minor significance by pronouncing it merely declaratory of 
pre-existing law. Ann Arbor R. R. v. United States, 281 U.S. 658 (1930). 
And the Commission, denied the relief it sought from the necessity of pre- 
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paring a plan for consolidation, promulgated its “final plan,” which was 
received with scarcely more enthusiasm than that which entered into iis 
preparation. Less important events also are noted; their relation to earlier 
developments is indicated by an arrangement that corresponds chapter for 
chapter with the larger volume. 


ScIENCE AND First Principtes. By F. S. C. Northrop. New York: The 
Macmillan Company. 1931. Pp. xiv, 299. $3.00. 


Whether one agrees with Dr. Northrop’s conclusions or not, there can be 
no doubt of the value of this cosmology as an illustration of the modern 
method of approach to scientific-philosophic problems. Interwoven with an 
historical analysis of philosophic concepts and the scientific knowledge upon 
which they were predicated, a panorama of modern science is the basis of the 
author’s deductions. While the law plays no part in Dr. Northrop’s book, the 
lawyer, especially one who envisions the law as a science and sees the future 
of the law in sound legal philosophy, will find much of interest in it. 


WHEN SOUTHERN Labor Stirs. By Tom Tippett. New York: Jonathan 
Cape and Harrison Smith. 1931. Pp. 348. $2.50. 


The story of the recent revolt of more than 20,000 “ loyal, contented, Anglo- 
Saxon ” textile workers in the Carolinas, Tennessee and Virginia is dramati- 
cally told by an active figure in the labor movement. Whether it be the 
Communist-led strike in Gastonia, or the strikes in Elizabethton, or Marion, 
or Danville under the leadership of the American Federation of Labor, the 
forces molding the uprisings and leading to the defeat of the unions in each 
center present a striking unanimity. There is the same spontaneous and 
wildly enthusiastic response of the workers to the strike call, the same 
adamant refusal of the employers to deal with the unions, and the long, des- 
perate struggle of the workers to fight hunger, poverty and illness; and in 
each strike, the effective utilization of the state militia, the police, and the 
courts to crush the workers. Mr. Tippett’s study, which is based on mate- 
rial gathered at first-hand, is a striking commentary upon the reluctance and 
impotence of the American Federation of Labor, under its present leader- 
ship, to deal with the pressing problem of the organization of unskilled 
workers. 
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Equity oF REDEMPTION, THE. By R. W. Turner. Cambridge: at the Uni- 
versity Press; New York: The Macmillan Co. 

INDIAN CONTRACT AND SpPEciFIc Re.ier Acts. Sixth edition. By Sir Fred- 
erick Pollock and Sir Dinshah Fardunji Mulla. London: Sweet & Max- 
well, Ltd. 

INTERNATIONAL ADJUDICATIONS. Vol. III. Modern Series. Edited by 
John Bassett Moore. New York: Oxford University Press. 
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Cambridge: Harvard University Press. 
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ington: Indiana University. 
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